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JOINT APPENDIX 


PLEADINGS AND DOCUMENTARY EVIDENCE 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HARRY L. HOFFMAN, 
Plaintiff, 


Civil Action No. 2407-58. 


vs. 


THE NATIONAL BANK 
OF WASHINGTON 


Defendant. 


ews ws ws SS SY wa 


CIVIL DOCKET 


Proceedings 


Complaint, appearance & Exhibit "A" filed 


Summons, copies (1) and copies (1) of Complaint issued 
ser. 9/22/58 

Appearance of John J. Carmody and Jo V. 

Morgan, Jr. as attys. for deft. 


Answer of deft. to complaint, ¢/m 11/12/58; enearance of 
Whiteford, Hart, Carmody & Wilson filed 


Calendared (N) 


Withdrawal of appearance of William A. Kehoe, Jr. as 
counsel for pltif.; appearance of Landon Gerald Dowdley as 
attys for pltff. (N/AC) filed 


Notice by pltff. for taking deposition of Albert A. Jones; 
c/m 11/26/58. filed 


Deposition of Albert A. Jones. 12/9/58 by pltf. _ filed 


Suggestion of incapacity of pltf. to testify; exhibit; c/m 
4/24/59; filed. 


Motion of pltf. to amend complt; exhibit; _ filed. 


Apr. 30 
May 13 


May 27 


June 3 


June 17 
Aug. 6 


Aug. 12 


Aug. 25 


Proceedings 


Order granting leave to filed amended complt; directing 
copies of original coplt. and amended complt. be served on 
newly designated defts Albert A. Jones and Howard Shade- 
line; directing deft. Natl. Bank of Wash. not be required to 
file amended answer, but that its original answer shall 
stand as answer to amended complt. (N) Youngdahl, “J.. 


Amendment to complt; filed. 


Summons, copies (2) and copies (2) of complt. and amend- 
ment to defts. #2 and #3. #2 ser. 5/15/59; #3 N. F. 6/3/59. 


Consent order changing the name Howard Shadeline where 
ever it appears in the amendment to the complt filed April 30, 
1959, to Harold Shadeline by interlineation. (N) Holtzoff, J. 


Summons copy and copy of complt and amendment issued 
deft. #3, ser. 6/4 


Called. Youngdahl, J. 


Motion of executor of pltfs will for substitution; c/m 8/5/59; 
M.C. 8/6/59. filed. 


Answers of defts. Albert A. Jones and Harold Shadeline to 
amended complt; c/m 8/11/59; Appearance of James M. 
Earnest. filed. 


Order substituting Michael Edelman individually and as 
executor of the Will of Harry Hoffman, deceased, and Etta 
Edelman and parties pltf. in place of Harry Hoffman. 

(N) Hart, J. 


First notice under Rule 13 


Motion of pltfs to place cause on ready calendar; c/m- 
11/20/59 M.C. 11/20/59 filed 


Opposition of deft 1 to motion to place cause on Ready 
Calendar; c/m 11/27/59 filed 


Memorandum of defts 2 and 3 in opposition to motion of 
pltf to place cause on Ready Calendar; c/m 11/27/59 
filed 


Order that cause be placed on Ready Calendar Jan. 5, 
1960; counsel to file a certificate of readiness (N) micro 
1/29 Keech, J. 


Certificate of Readiness (AC/N) filed 
Deposition of Michael Edelman $100.10 paid by deft 1 filed 


Date 
1960 
Apr. 11 
Apr. il 
June 20 
June 20 


June 21 


June 21 
June 29 
Oct. 10 
Oct. 12 


Oct. 


Proceedings 


Pretrial statement of plts. filed. 
Pretrial statement of defts Jones and Shadeline | 
Supplemental pretrial statement of deft #1 filed. 


Pretrial Proceedings (Pretrial Examiner) substituting 
Michael Edelman in place of Etta Edelman 


Order substituting Michael Edelman, as ancillary executor 
under the will of Etta Edelman, dec'd, in place of Etta 
Edelman. _ (N) Curran, J. 


Motion for substitution by ancillary executor of dec’ d 
party (Proof of service--no date) filed. 


Statement of pltf submitted pursuant to pretrial order; c/m 
6/28/60 filed. 


Motion of pltffs to amend pretrial order; M.C. 10/ 10/60; 
(Fiat) 


Opposition of deft #1 to pltff's motion to amend pretrial 
order; c/m 10/12/60. Tamm, J. filed. 


Opposition of defts 2 & 3 to pltff's motion to amend pre- 
trial order; c/m 10/14/60. filed. 


Reply of pltff to deft's opposition to pltff's motion to amend 
pretrial order; c/m 10/17/60. filed. 


Order amending pretrial order. (N) filed. 


Trial began and respited to Nov. 30th (Rep. O'Neal) 
Holtzoff, J. 


Trial resumed. Oral motion of defts to dismiss granted. 
(order to be presented) (Reported O'Neal) Holtzoff, J. 


Appearance of Lucille Clagett for pltf. N/AC filed 
Order dismissing action. (N) Holtzoff, J. 


Motion of pltfs. for re-hearing; ser. ack. 12/2/60; exhibit; 
MC filed 


Opposition of defts. to pltf's motion for judgment; c/m 
12/6/60. filed 


Opposition of defts. to pltf's action for re-hearing; c/m 
12/6. filed 


Order denying pltfs' motion for rehearing and motion for 
judgment. (N) Holtzoff, J. 


Date Proceedings 


1961 


Jan. 31 Notice of appeal of pitffs; deposit by Dowdey $5.00. (copies 
mailed to John J. Carmody and James M. Earnest). filed. 


Jan. 31 Cost bond on appeal of pltffs. in amount of $250.00 with 
USF & G and approved. filed. 


Mar. 3 Transcript of proceedings 11/29/60 and 11/30/60, pp. 1-58 
and 58-85, Rep. Thos. O'Neal) (Clerk's Copy) filed. 


Mar. 8 Transcript of proceedings 11/29/60 and 11/30/60, pp. 1-85 
(Rep. Thos. O' Neal) (Appellant's Copy). filed. 


Mar. 10 Transcript of proceedings of 12/2/60; pp. 1-2, Rep. Thos. 
O'Neal) Clerk's Copy. filed. 


Mar. 10 Transcript of Proceedings of 1/13/61, pp 1-17 (Reporter G. 
Nevitt) Clerk's Copy filed. 


Mar. 10 Transcript of Proceedings of 1/13/61; pp 1-17 (Reporter 
G. Nevitt) Attorney's Copy filed. 


Mar. 10 Exhibit A filed. 


[ Filed Sept. 22, 1958] 


COMPLAINT FOR EJECTMENT, FOR DECLARATORY 
JUDGEMENT, FOR AN ACCOUNTING AND FOR PRE- 
IMINARY AND PERMANENT INJUNCTIONS. 


LIMINARY AND PERMANENT Kh 


1. The plaintiff, Harry L. Hoffman, is a citizen of the United 
States and a resident of the State of Maryland. 

2. The defendant, The National Bank of Washington, is a corpo- 
ration engaged in the banking business. in the District of Columbia. 

3. The amount in controversy, exclusive of interest and costs, 
exceeds Three Thousand Dollars. Jurisdiction is based on the general 
legal and equity powers of this Court and Section 28:2201, United 
States Code. 

4. The plaintiff brings this action in his own behalf and as surviving 
spouse of Edna B. Hoffman who died on August 9, 1958. At the time of 
her death, said Edna B. Hoffman left her surviving no parent, child, 
grandchild, brother and sister or the child or children of a deceased 
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brother or sister. Said Edna B. Hoffman left a paper writing in the 


nature of a last will and testament which is on file with the Register of 
Wills of this Court, by which purported last will the Plaintitie deceased 
wife made no devise or bequest to this plaintiff. 

5. At the time of her death, plaintiff's deceased wife was seised 
of an undivided one-half interest in the following described real estate 
in the District of Columbia: | 

Lots numbered Thirty (30) to Thirty-eight (38), both in- 

clusive, and Lots numbered Forty-eight (48), Fifty (50), 

Fifty-one (51) and Fifty-two (52) in the subdivision made by 

A. C. Walter and Wm. Mayse of lots in Square numbered 

Ten Hundred and Seventy-seven (1077), as per plat recorded 

in the Office of the Surveyor for the District of Columbia in 

Liber 17 at folio 74: ALSO 


Lots Fifty-three (53), Fifty-four (54), Fifty-five (55) and 
Fifty-seven (57) in E. C. Carpenter's subdivision of lots 

in Square numbered Ten Hundred and Seventy-seven (1077), 
as per plat recorded in said Surveyor's Office in Liber 22 
at folio 54, said lots 53, 54 and 55 being known for purposes 
of assessment and taxation as Lot 810 in Square 1077; 


ALSO Lot numbered Seventy (70) in Percy W. Pickford's 
combination of lots in Square numbered Ten Hundred Seventy- 
seven (1077), as per plat recorded in said Surveyor's office 
in Liber 32 at folio 106. | 


The plaintiff's deceased wife was also seized infee simple of the fol- 
lowing described real estate in the District of Columbia: 


Lot numbered Forty-nine (49) in A. C. Walter and wm. Mayse's 
subdivision of lots in Square numbered Ten Hundred and 
Seventy-seven (1077) as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Liber 17 at folio 74; 
ALSO 
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Lot numbered Fifty-six (56) in E. C. Carpenter's subdivision 
of lots in Square numbered Ten Hundred and Seventy-seven 
(1077), as per plat recorded in said Surveyor's Office in 
Liber 22 at folio 54, said lot 49 and 56 being known for 
purposes of assessment and taxation as Lot 811 in Square 
1077; 


all of which real property has a value of approximately Fifty Thousand 
($50, 000.00) Dollars. 

6. Under the laws of the District of Columbia in effect at the time 
of the death of said Edna B. Hoffman her title and interest to said real 
estate passed and descended to plaintiff as her surviving spouse. 

7. The defendant, The National Bank of Washington, is asserting 
legal dominion and control over the aforesaid real property and wrong- 
fully withholds from the plaintiff the possession of his full and complete 
interest thereto. 

8. Plaintiff is advised that defendant's assertion of dominion and 
control over said real property is based on an alleged Trust Agreement 
entered into between said Edna B. Hoffman and defendant, as trustee, 


under date of November 18, 1957, a copy of which Trust Agreement is 


attached hereto as Exhibit A, and is prayed to be read as a part hereof 
as though incorporated herein in full, and by Deed dated November 18, 
1957, between the said Edna B. Hoffman, as grantor, and this defendant, 
as trustee and grantee, which Deed is recorded in Liber 10955 at folio 
339 in the Office of the Recorder of Deeds for the District of Columbia. 
By said Deed the powers and duties of the defendant trustee are limited 
to those powers and duties which are set forth in the Trust Agreement 
between the same parties and which is attached hereto as Exhibit A. 

9. By the aforesaid Trust Agreement (Exhibit A, hereto) said 
Edna B. Hoffman attempted to create a dry, barren trust by which, 
among others, she retained (a) full and complete power of revocation in 
whole or in part, (b) the right to demand payment of all or any part of 
principal and income as she might request, and (c) full and complete 
power to change the beneficiaries or terms of the trust in whole or in 
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part by simple, unwitnessed notice in writing. 

10. The said Trust Agreement was ineffective for the purpose of 
creating a valid inter vivos trust and that the right which was attempted 
to be asserted by plaintiff's deceased spouse was testamentary in 
character and in violation of the specific requirements of Section 19:103 
of the District of Columbia Code, 1951 ed. Said Trust Agreement was 
ineffective to vest any rights in any other persons for the reason that said 
Agreement created no more than an agency relationship between the said 


Edna B. Hoffman and the defendant for the purpose of providing fora 


disposition of a portion of said Edna B. Hoffman's property upon her 
death. | 
11. The transfer of the property purportedly provided for in said 


Trust Agreement is illusory in nature and said Edna B. Hoffman re- 
tained such control over said property and the disposition of same and 
so failed to divest herself of the ownership and control thereof during her 
lifetime with the result that plaintiff's rights, as surviving spouse, are 
not barred. Said Trust Agreement was made as an attempted testa- 
mentary disposition of Edna B. Hoffman's property for the purpose of 
defeating plaintiff's rights to said property as a surviving spouse. 

12. Defendant is holding, as trustee, under the aforesaid pur- 
ported Trust Agreement personal property of plaintiff's deceased spouse 
having a approximate value of Eighteen Thousand ($18, 000. 00) Dollars. 

13. Plaintiff's deceased spouse, said Edna B. Hoffman, was a 
resident of Frederick County, State of Maryland at the time of her death 
and her personal estate should be properly administered under the 
authority and direction of the Orphan's Court of said County and State. 
Plaintiff is advised and believes that defendant will not deliver and will 
refuse to deliver the personal property of plaintiff's deceased spouse to 
her executors or her personal representatives of her sone unless or- 
dered and required to do so by this Court. 

14. Under the laws of the State of Maryland, Art. 93, Sec. 130, 
Ann. Code of Maryland, plaintiff is entitled to receive the whole of 
his deceased wife's personal estate. | 
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15. The beneficiaries named in the purported Trust Agreement, 
attached as Exhibit A, live in scattered places and in other jurisdic- 
tions and should defendant pay or seek to pay or deliver to such bene- 
ficiaries any part of the principal or income of the property owned by 
plaintiff's deceased spouse, pending the final outcome of this action, 
plaintiff will suffer irreparable injury and will be forced to engage ina 
multiplicity of lawsuits to recover such payment or payments. 

WHEREFORE, the premises considered, plaintiff demands 
judgment and prays: 

1. That the defendant deliver possession of the real estate de- 
scribed in paragraph 5, hereof, to the plaintiff. 

2. That the Trust Agreement entered into between Edna B. Hoff- 
man and the defendant be declared null and void. 

3. That the defendant be ordered to deliver the personal property 
of Edna B. Hoffman, deceased, in its possession to the duly qualified 
executors or administrators of the estate of said decedent. 

4. That the personal property of Edna B. Hoffman, deceased, in 
the possession of the defendant be declared to be assets of the said 
decedents estate and distributable as such to the person or persons 
entitled to her estate. 

5. That the deed to the real property described in paragraph 5, 
hereof, between said Edna B. Hoffman and the defendant recorded at 
Liber 10955 at folio 339 in the Office of the Recorder of Deeds for the 
District of Columbia be declared null and void. 

6. That the defendant be ordered to account for all assets it re- 
ceived, as trustee, from said Edna B. Hoffman, and all rents and in- 
come it has received as trustee under her purported Trust Agreement. 


7. That the defendant be enjoined, pendente lite and permanently 


from paying out or otherwise disposing of any of the property or income 
held by it as trustee under the purported Trust Agreement. 
8. For such other and further relief as to the Court may appear 


proper and just. 
/s/ Harry L. Hoffman 


—_—_—_ 


DISTRICT OF COLUMBIA, ss: | 
Harry L. Hoffman, being first duly sworn, states that he has read 
the foregoing and annexed Complaint by him subscribed, that he knows 
the contents thereof, and that he verily believes the facts and matters 
stated therein to be true. | 
/s/ Harry L. Hoffman 
Subscribed and sworn to before me this 10th day of September, 
1958. | 
/s/ Marion Lovitz | 
Notary Public, D. eS 


"EXHIBIT A" 
TRUST AGREEMENT 


THIS AGREEMENT, made this 18th day of November, 2 1957, be- 
tween EDNA B. HOFFMAN (hereinafter called the "§ettlor") and THE 
NATIONAL BANK OF WASHINGTON a corporation organized under the 
National Banking Laws of the United States and having its principal office 
in the District of Columbia, (hereinafter called the BESS: 

WITNESSETH: 


In consideration of the premises and the sum of One Dollar ($1.00) 
and other good and valuable considerations paid by the Trustee to the 
Settlor, the receipt of which is hereby acknowledged, the Settlor has 
granted, conveyed, assigned, set over and delivered, and by these 


presents does grant, convey, assign, set over and deliver, unto the 
Trustee, its successors and assigns, the real property, money and 
securities specified and described in a schedule hereto annexed and made 
a part hereof and marked "Exhibit A", the receipt of which property is 
hereby acknowledged by the Trustee. 

TO HAVE AND TO HOLD all and singular, the above granted and 
described property unto the Trustee, its successors and assigns, IN 
TRUST, NEVERTHELESS, for and upon the following uses and purposes 
and subject to the terms, conditions, powers and agreements herein- 
after set forth:- | 
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FIRST: The Trustee shall hold and manage said Trust fund, 
collect all dividends, interest, rents and other income or profits there- 
from; pay all proper costs and expenses connected therewith, and pay 
over the net income and principal as hereinafter provided, said Trustee 
being given power and authority to sell, transfer, convey, exchange, 
invest and reinvest all or any part thereof in such securities or other 
property as it shall deem proper and for the best interests of this Trust, 
it being intended to give said Trustee full authority to invest in such 
loans, common or preferred stocks, notes, bonds, securities or other 


property, real or personal, as it deems suitable, without being re- 


stricted to that class of investments which trustees are or may be per- 
mitted to make under any law or rule of court now or hereafter in force 
in the District of Columbia or elsewhere. The Trustee may retain any 
securities or other property transferred to it hereunder, without lia- 
bility for loss or depreciation in the value thereof. 

SECOND: During the lifetime of Edna B. Hoffman, or until the 
prior termination of this Trust as hereinafter provided, the Trustee 
shall pay or apply for her maintenance, benefit and welfare, all or so 
much of the net income and so much of the principal of said Trust Fund 
as it may consider necessary and proper or as she may request. 
Without in anywise being limited to such disbursements, the Trustee 
is specifically authorized to pay from said Trust Fund, for the benefit 
of the aforesaid Edna B. Hoffman, the following expenses: 

(a) Those connected with any illness, accident or other 
emergency, including doctors, hospitals, nurses, 
medicine, laundry room and meals; 

Food, fuel, utility bills, supplies and household services 
in connection with the same Edna B. Hoffman's residence, 
irrespective of whether or not she is living continuously 

in such residence; and 

Taxes, including income and real estate, water rent, 
premiums on fire or other insurance, and repairs and real 
estate maintenance and expenses. 
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THIRD: Upon the death of the Settlor, if this trust is then still in 
effect, the Trustee shall transfer, convey and distribute the remaining 
principal and all undistributed income of said trust fund as follows: 

Pay the following amounts in cash to such of the persons named 
below as may survive Settlor: 

Five Hundred Dollars ($500.00) each to Patricia Ann Brandenburg 
and Linda Brandenburg, both of Myersville, R. 1, Maryland, 

Four Thousand Dollars ($4, 000.00) to Miss Rae Bradley, of 
219 12st St., Franklin, Pennsylvania. 

Two Thousand Dollars ($2,000.00) to Mrs. Inez Maguire of 1339 
West Seltzer St., Philadelphia, Pennsylvania. 

Two Thousand Dollars ($2,000.00) to Samuel A. Shields and his 
wife, Grace Shields, of 322 North Franklin St. , Titusville, Pennsyl- 
vania, in equal shares; or all to the survivor if either shall predecease 
Settlor. 

One Thousand Dollars ($1, 000.00) to Edith E. Waiteom ot 4021 9th 
St., N.W., Washington, D. C. 

After the cash payments have been made as provided above, the 
Trustee shall divide and hold the remainder of said trust fund in five 
separate trusts in the proportions, and make payments and transfers 
therefrom as specified hereinafter, said payments and transfer to be 
made from either principal or income at its descretion. : 

Trust 1. The Trustee shall hold separate and apart one of said 
trust funds, consisting of five-twentieths (5/20) of said remainder of 
said trust fund, for the use and benefit of Harold Shadeline and his wife 
Audrey Shadeline, of 7016 Queen Anne Road, Baltimore 7, Maryland, 
in equal shares, and pay over and transfer to them jointly therefrom the 
net income in quarterly installments as nearly as possible for such time 
as both may be living during the ten year period following the date of 
Settlor's death. At the end of said ten year period this Trust 1 shall 
terminate and any funds remaining therein shall then be paid over in 
equal shares to said Harold Shadeline and Audrey Shadeline if living. 


If either shall not survive Settlor, then the whole of said Trust 1, or 
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if either shall die during said ten year period then any balance therein 
shall be, from the date of Settlor's death or from the date of death of 
either Harold Shadeline or Audrey Shadeline, as the case may be, paid 
over to the survivor of said Harold Shadeline and Audrey Shadeline. 

If neither said Harold Shadeline nor Audrey Shadeline shall survive 
Settlor, or if both should die during the term of this trust, then the whole 
of this Trust 1 or any balance therein, as the case may be, shall be paid 
over to their daughter, Ann Shadeline, in the same amounts and in the 
same manner as the payments above provided would have been made to 
said Harold Shadeline and Audrey Shadeline had they continued to live 
for the said ten year period. 


Trust 2. The Trustee shall hold separate and apart one of said 


trust funds, consisting of five-twentieth (5/20) of said remainder of 

said trust fund, for the use and benefit of Alice Mackay Rautenkranz, 

of 4190 Lincoln Blvd., Dearborn, Michigan, and pay over and transfer 
to her therefrom the net income in quarterly installments, as nearly 

as possible for such time as she may be living during the ten year period 
following the date of Settlor's death. At the end of said ten year period 
this Trust 2 shall terminate and any funds remaining therein shall 

then be paid over to her if living. If said Alice Mackay Rautenkranz 
shall not survive Settlor, then the whole of this Trust 2, or if she shall 
die during said ten year period then any palance therein, shall be, from 
the date of Settlor’s death or from the date of the death of said Alice 
Mackay Rautenkranz, as the case may be, paid to her children, Laurence 
Rautenkranz, Diana Rautenkranz and Donna Rautenkranz, in equal shares, 
or to the survivor or survivors of said children, in the same amounts 
and in the same manner as the payments above provided would have been 
made to Alice Mackay Rautenkranz had she continued to live for the term 
of the said ten year period. 

Trust 3. The Trustee shall hoid separate and apart one of said 
trust funds, consisting of three-twentieths (3/20) of said remainder of 
said trust fund, ‘for the use and benefit of Max D. Montague and his wife 
Bertha Montague, of 7909 Orchid St., N.W., Washington, D. C., in 
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equal shares, and pay over and transfer to them jointly therefrom the 
net income in quarterly installments as nearly as possible for such time 
as both may be living during the ten year period following the date of 
Settlor's death. At the end of said ten year period this Trust 3 shall 
terminate and any funds remaining therein shall then be paid over in 
equal shares to said Max D. Montague and Bertha Montague if living. 

If either shall not survive Settlor, then the whole of this Trust 3, or if 
either shall die during the said ten year period then any balance therein, 
shall be, from the date of Settlor's death or from the date of the death 
of either Max D. Montague or Bertha Montague, as the case may be, 
paid over to the survivor of said Max D. Montague and Bertha Montague. 
If neither said Max D. Montague or Bertha Montague shall survive 
Settlor, or if both should die during the term of this trust, then the whole 
of this Trust 3 or any balance therein, as the case may be, shall be paid 
over to their daughter, Florence Montague, in the same amounts and in 
the same manner as the payments above provided would have been made 
to said Max D. Montague and Bertha Montague had they continued to 

live for the said ten year period. 

Trust 4. The trustee shall hold separate and apart one sof said 
trust funds, consisting of three-twentieths (3/20) of said remainder of 
said trust fund, for the use and benefit of Dr. Harry Lewis Hoffman, of 
1098 National Press Building, Washington, D. C., and pay over and 
transfer to him therefrom the net income in quarterly installments as 
nearly as possible for such time as he may be living during the ten year 
period following the date of Settlor's death. At the end of said ten year 
period this Trust 4 shall terminate and any funds remaining = 
shall then be paid over to him if living. | 

Trust 5. The Trustee shall hold separate and apart one of said 
trust funds, consisting of four-twentieths (4/20) of said remainder of 
said trust fund for the use and benefit of Angela Vendegna, of 719 Park 
Avenue, River Forest, Illinois, and pay over and transfer to her there- 
from the net income in quarterly installments as nearly as possible for 


such time as she may be living during the ten year period following the 
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date of Settlor's death. At the end of said ten year period this Trust 5 
shall terminate and any funds remaining therein shall then be paid over 
to her if living. 

Should the beneficiary or beneficiaries entitled to the payments 
provided in any of the five foregoing trusts either not survive Settlor or 
die during said ten year period of any such trust, the Trustee, upon the 
lapsing of such payments due to such death or deaths, shall pay over 


outright and as soon as practicable the whole of any such trust, or any 
remainder thereof, as the case may be, to SHRINERS HOSPITAL FOR 
CRIPPLED CHILDREN for the exclusive use of SHRINERS HOSPITAL AT 
PHILADELPHIA, PENNSYLVANIA. 


FOURTH: ~The Settlor reserves the right at any time or from time 


to time without the consent of any person and without notice to any PSt— 
son other than the Trustee, to-revoke the trust hereby created in Whole 
gr in part or to change the terms or beneficiaries hereof, by delivering 
to the Trustee during the lifetime of the Settlor a written notice of such 
revocation or change signed by the Settlor; provided, however, that the 
terms of this agreement may not be changed by the Settlor in such manner 
as to increase the obligations or reduce the fees of the Trustee without 
its written consent. Should this agreement be revoked by the Settlor at 
any time in accordance with the above provisions the Trust Estate or 
part thereof affected by such revocation including accrued or collected 
by undistributed income shall thereupon be transferred to the Settlor. 

FIFTH: If at any time any person to whom the Trustee is directed 
in this instrument to make any payments is under legal disability or 
is, in the opinion of the Trustee, incapable of properly managing his 
or her affairs, the Trustee may use SO much of such payments for his 
or her support and comfort as the Trustee determines to be required 
for those purposes. 

SIXTH: The said Trustee shall be permitted to receive, hold, and 
administer, in accordance with the terms and provisions herein con- 
tained, any other or additional property, including transfer from the 
Executor of Settlor's will, and the same, if and when received, shall 


15 
be treated as and become a part of the principal of this Trust. 

SEVENTH: The Trustee shall furnish an annual statement to 
Settlor showing the receipts and disbursements of said Trust Fund, in- 
cluding a schedule of property comprising the same. : 

EIGHTH: The Trustee shall receive, as compensation for its 
service hereunder, a fee equal to five per cent (5%) of the gross income 
collected and an annual fee equal to one fourth of one per cent (1/4 of 
1%) of the value of the principal, to be deducted from income if available; 
provided, however, that the aggregate fee on principal for the duration 
of this trust shall not be less than three and one-half per cent (3-1/2%). 

NINTH: The agreement shall be executed in two counter-parts, 
each one of which shall be deemed to be the original, se i the other 
shall not be produced. | 

TENTH: The Trustee by joining in the execution of this Indenture 
signifies its acceptance of this trust. 

IN TESTIMONY WHEREOF the Settlor, Edna B. Hoffman, has 
hereunto set her hand and seal and The National Bank of Washington 


has caused these presents to be signed in its corporate name by P. 
Baxter Davis, its Trust Officer, attested by 
its Assistant Cashier, 


and its corporate seal to be hereunto affixed; and does hereby constitute 
and appoint P. Baxter Davis its true and lawful Attorney in fact, for it 
and in its name to acknowledge and deliver these presents as its act 


and deed. 
* 


"EXHIBIT A" 


of Trust Agreement between Edna B. Hoffman, Settlor, and The Na- 
tional Bank of Washington, Trustee, listing and describing property 
transferred to within Trust. 


Cash, Twelve Thousand Five Hundred $12, 500.00) Dollars 
One Hundred (100) shares common stock of Washington Gas Light 
Company 
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One Hundred (100) shares common stock of Potomac Electric 
Company 

An undivided one-half interest in and to the following described 
land and premises, with the improvements, easements and appurten- 


ances thereunto belonging, situate in the District of Columbia, namely: 
* * * * 


And all the following described land and premises, with improve- 


ments, easements and appurtenances thereunto belonging, situate in 


the District of Columbia, namely: 

Lot numbered Forty-nine (49) in A. C. Walter and Wm. Mayse's 
subdivision of lots in Square numbered Ten Hundred and Seventy-seven 
(1077) * * * * * 

Lot numbered Fifty-six (56) in E. C. Carpenter's subdivision of 
lots in Square numbered Ten Hundred and Seventy-seven (1077), * * * * 
Lot 49 and 56 being known for purposes of assessment and taxation as 
Lot 811 in Square 1077. 


[ Filed Nov. 13, 1958] 
ANSWER OF DEFENDANT TO COMPLAINT FOR 
EJECTMENT, DECLARATORY JUDGMENT, ETC. 
First Defense 


Said complaint fails to state a claim, as a matter of law, against 
this defendant upon which relief can be granted. 


Second Defense 


1, 2, 3. Defendant admits the averments in said paragraphs con- 
tained. 

4. Defendant admits that the plaintiff is the surviving spouse of 
Edna B. Hoffman, and further admits that the latter died on August 9, 
1958. It admits that at the time of her death the said Edna B. Hoffman 
left her surviving no parent, child, grandchild, brother or sister, or 
the child or children of a deceased brother or sister. It admits that 
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said deceased left a valid last will and testament, dated the 18th day of 
November, 1957, which has heretofore been admitted to probate and 
record by the Orphans’ Court of Frederick County, Maryland, said 
deceased having been a resident of said County and State. It further 
admits that the last will and testament of said deceased contained no 
devise or bequest to plaintiff. 

5. It denies the allegations of said paragraph. Further answer- 
ing said paragraph, this defendant states that prior to the 18th day of 
November, 1957, the deceased, Edna B. Hoffman, was fee simple 
owner in her own right of an undivided one-half interest in and to the 
real estate referred to in said paragraph, with the exception of lot 49 
in square 1077 and lot 56 in said square, as to each of which two latter 
pieces of property the said decedent held the entire ownership in fee 
simple; and that the plaintiff was the owner of the remaining one-half 
undivided interest in said land. 

On, to wit, the 18th day of November, 1957, the said deceased 
entered into the trust agreement attached as Exhibit A to said com- 
plaint, in which agreement the said deceased was called the "Settlor" 
and this defendant was designated as the "Trustee." Pursuant to said 
agreement, and in accordance with the terms thereof, the said deceased 
as Settlor deposited with this defendant as Trustee the sum of $12, 500. 00 
in cash and transferred and assigned to this defendant as Trustee certain 
securities owned by said deceased, consisting of 100 shares of the 
common stock of Potomac Electric Power Company and 100 shares of the 
common stock of Washington Gas Light Company, all of which assets 
were to form a part of said trust estate; and in addition said deceased 
conveyed to this defendant as Trustee, by deed duly executed and re- 
corded among the land records of the District of Columbia, in liber 
10955, folio 339, her one-half undivided interest in and to the real 
estate aforesaid, as well as her entire ownership of the two parcels of 
land the fee simple title to which was owned by said decedent. 

Following the execution of said trust agreement and the transfer 


to defendant of the property, real and personal, heretofore referred to, 
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this defendant entered into the active management and control of said 
trust estate, and continued in the active management and control of said 
trust, the said defendant exercising its own independent judgment with 
respect to the securities embraced in said trust estate, as well as the 
purchase of additional securities for said trust estate. This defendant 
has continued in the active management and control of said trust estate 
in accordance with its terms, as it hada perfect legal right to do. 

6. Defendant denies the allegations of said paragraph. 

7. Defendant admits that it has and is asserting legal title to and 
control over the property, real and personal, embraced in said trust 
estate. It denies that any of said property is wrongfully withheld from 
the plaintiff for the reason, as hereinbefore set forth, that said plaintiff 
has no interest in said property, real or personal, or any part thereof. 

8. It admits the averments respecting the execution of the trust 


agreement under date of November 18, 1957, and the execution by said 


deceased on the same day of the deed and the recordation thereof. It 
denies the remaining averments of said paragraph. 

9. It denies the averments of said paragraph. Defendant denies 
that said deceased, Edna B. Hoffman, attempted to, or did in fact, create 
a dry, barren trust; but on the contrary states that by the terms of 
said trust and the execution of the deeds and other documents trans- 
ferring to this defendant title to the property owned by said Edna B. Hoff- 
man and constituting a part of the trust estate, said defendant became, 
was, and still is the legal owner and holder of the assets constituting 
the trust estate, and said defendant became and is charged with the 
duties and responsibilities set forth in said trust agreement, in the dis- 
charge of which the said defendant exercised its own independent judg- 
ment, free from any control, restraint, or influence by said Edna B. 
Hoffman or by anyone else, either before or after her death. 

10. Defendant denies the averments of said paragraph. 

11. Defendant denies the averments in said paragraph contained, 
with the exception that it has no knowledge or information sufficient to 


form a belief, and it can therefore neither admit nor deny what purpose 
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the said Edna B. Hoffman had in mind when creating said trust estate; 
and if the same be deemed to be material, which defendant expressly 
denies, requires strict proof of said averments. 

12. This defendant admits that it holds, as Trustee, personal 
property assets of said trust having an approximate value of $20, 565. 50, 
as of the close of business on November 6, 1958. It denies the aver- 
ments of said paragraph in so far as the same claim or attempt to claim 
that the said personal property was owned or controlled by nautihe 
deceased spouse. 

13. It admits that the personal estate, if any, owned by said Edna 
B. Hoffman at the time of her death should be administered under the 
direction of the Orphans' Court of Frederick County, Maryland; but it 
denies that any of the assets, real or personal, of said trust estate are 
subject to any such administration proceedings for the reason that said 


deceased was not the owner of the property referred to in said com- 


plaint at the time of her death. 

Further answering said paragraph, this defendant states 
that it has no personal property belonging to plaintiff's deceased spouse, 
and is therefore in no position either to deliver or refuse to deliver any 
such property to the executors or personal representatives ‘ said de- 
ceased. 

14. Defendant is advised that it is not necessary or proper for it 
to answer the averments in said paragraph contained in view of the fact 
that this honorable Court will take judicial notice of the aS of the State 
of Maryland. ) 

Further answering said paragraph, this defendant denies 
that said plaintiff is entitled to any portion of the assets, real or per- 
sonal, constituting the trust estate. | 

15. Defendant denies the averments in said paragraph contained. 


Third Defense 
The averments of the second defense are ome herein by 
reference, as fully, to all intents and purposes, as if set forth herein. 
1. This defendant states that following the execution of the trust 
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agreement dated November 18, 1957, and the transfer to this defendant 
as Trustee by deed and other documents of the assets, real and per- 
sonal, constituting a part of said trust estate, the latter entered into 
the active management, direction, and control of said trust estate. 

In discharging its duties as Trustee under the terms of said 
trust agreement, this defendant exercised its own independent judgment 
and discretion. 

2. On, to wit, the 19th day of February, 1958, this defendant 
purchased 100 shares of Detroit Edison Company, and on, to wit, the 
same day purchased 200 shares of Duquesne Light Company, both of 
which purchases were for the trust estate created by said Edna B. Hoff- 
man. These securities were selected after review and consideration by 
the defendant, and in making such purchases the said defendant did not 
seek the advice or consent of said Edna B. Hoffman. 

In addition, since the execution of said trust agreement, 
this defendant has been collecting the deceased's share of rentals on 
commercial properties known as 1530 and 1534 Pennsylvania Avenue, 
S.E., and also rental from the American Oil Company for the rent of a 
gasoline station at the corner of Pennsylvania and Kentucky Avenues, 
S.E., the title to which properties was owned by the plaintiff and his 
deceased wife as tenants in common, each owning a one-half undivided 
interest therein; that said rentals when collected were deposited by this 
Trustee to the account of the trust estate. 

This defendant avers that during the administration of the trust 
it has had difficulty in obtaining from the plaintiff his share of the real 
estate taxes and payment of premiums on insurance for said real estate, 
as to which said plaintiff owns a one-half undivided interest; that as a 
result defendant has paid the entire amount of said taxes and insurance 
premiums, and has requested plaintiff to reimburse defendant for such 
payment, but the latter has failed and neglected to do so. From time 
to time defendant has conducted negotiations with respect to the leasing 


of the property now occupied by American Oil Company under a monthly 


tenancy agreement, in all of which matters the defendant exercised its 
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own independent judgment and discretion, and said defendant ¥ was not in 
any wise under the control or direction of the deceased, Edna B. Hoff- 
man, with respect to such matters. 

3. Defendant states that from the establishment of said trust 
estate on, to wit, the 18th day of November, 1957, the said defendant has 
been actively engaged in the control and management of said trust estate, 
and its records reflect the following entries from the time of the estab- 
lishment of said trust estate up to the date of decedent's death: 

a. 35 entries representing income by way of rentals, 

dividends, etc. 
6 entries showing disbursements from income to the 
decedent, Edna B. Hoffman, for insurance and payment 


of the estimated Federal and Maryland income taxes of 


said deceased. 
9 entries for disbursements from the principal cash 
account. 

4. In addition to the foregoing, defendant has from time to time 
studied the stock securities forming a part of the assets of said estate 
and has, without the knowledge or consent of said Edna B. Hoffman, 
purchased certain rights which this defendant, as owner and holder of the 
securities, was entitled to purchase. | 

WHEREFORE, having fully answered said complaint, defendant 
prays that the same may be dismissed, with costs. 

THE NATIONAL BANK OF WASHINGTON 
By /s/ P. Baxter Davis 
Trust Officer 
* * * 
[Jurat dated Nov. 12,1958] 
[ Certificate of Service] 


Washington, D. C., 
Tuesday, December 9, 1958. 


* * * 


[ Deposition of ALBERT A. JONES] 
EXAMINATION BY MR. DOWDEY 


Q. Will you state your full name, please, sir? A. Albert Allen 
Jones. 

Q. Where do you live? A. 3029 Woodland Drive, Northwest, 
Washington, D. C. 

Q. What is your profession? A. Practicing law in the District 
of Columbia. 

Q. When were you admitted to the bar? A. 1921. 

Q. Have you been in active practice in the District of Columbia 
since then? A. Yes. 

Q. Do you have a specialty which you engage in? A. I wouldn't 
say that I have a ‘specialty. Ihave done more tax work and probate 
work, perhaps, than general practice. In recent years I haven't had so 
much general practice. 

MR. DOWDEY: Mr. Reporter, will you mark this Plaintiff's No. 1 
for identification? 


* *x 


[See Ex. No. 1, J,A. p. 51] 


Q. Mr. Jones, I show you what has been marked Plaintiff's Ex- 
hibit No. 1 for identification which purports to be a photostatic copy of 
a last will and testament of Edna Hoffman. I believe it is dated Novem- 
ber 18, 1957. A. Ihave examined it. 

Q. Do you recognize that as a fair representation of the original 
of a will that you drafted for Mrs. Hoffman? A. Yes. 

Q. At the time you drafted that will, that is, the will executed 
November 18, 1957, did you also prepare any other instruments for 
Mrs. Hoffman?’ A. Well, I prepared the trust agreement between 
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Mrs. Hoffman and the National Bank of Washington. 

Q. And that is the trust agreement dated November 18th? 
A. Executed on the same date, I believe, as the will. 

MR. DOWDEY: Mark this Plaintiff's Exhibit No. 2. 


* * * * 


@. I show you whathas been marked Plaintiff's Exhibit No. 2 


for identification and ask you if that appears to be a fair representa- 
tion of the trust agreement you just referred to between Mrs., Hoffman 
and the National Bank of Washington? A. It is a photostat of an unexe- 
cuted copy of the document that I drew. There is no date on . The 
original is dated November 18, 1957. 

MR. DOWDEY: I think, just for the purpose of clarification, that 
that is an executed copy but the signatures do not appear to have been 
reproduced on it. 

BY MR. DOWDEY: 

Q. At the same time did you prepare a deed? A. No. | 

Q. Mr. Jones, do you know Audrey Shadeline? A. Yes. 

Q. How long have you known her? A. I met Mr. and Mrs. 
Shadeline since Mrs. Hoffman's death the first time. 

Q. You did not know them at the time of this? A. I did not know 
them and had never had any communication with them. : 

Q. Do you know what, if any, relationship they are to Mrs. 

Edna Hoffman? A. Yes. Mrs. Shadeline is a third cousin. 

Q. Do you know Patricia Ann Brandenburg? A. cs and I have 

never had any communication with her. 

Q. Do you know Linda Brandenburg? A. No. 

Q. Do you know what, if any, relationship there was between 
those people and Mrs. Hoffman? A. I don't believe there was any 
relationship. I think that Mrs. Brandenburg was an old employee. 

That is my understanding. I don't know. | 

Q. Do you know Miss Rae Bradley of Franklin, Pemsylvania? 

A. No. I may add, she is an aunt of Mrs. Shadeline. 

Q. Do you know Mrs. Inez Maguire of Philadelphia, Pennsylvania? 

A. No. 
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Q. Do you know Mr. Samuel A. Shields? A. No. 

Q. Do you know what, if any, relationship he is to Mrs. 
Hoffman? 

MR. CARMODY: Iobject. I don't think that is a proper way to 
prove relationship. You may answer the question but I object to it. 

THE WITNESS: Well, of course, I made some inquiries about the 
relationships and have in my files some documents, some data with 
reference thereto. I think Mr. Shields is a cousin, I don't know 
whether second or third. Mrs. Shadeline states a first cousin, and I 
think she would know. 

BY MR. DOWDEY: 

Q. Do you know Edith White of Washington, D. C.? A. No. 

@. Do you know what, if any, relationship she is to Mrs. Hoff- 
man? A. I don't believe Mrs. White is any relation. Of course, I 
don't positively know, but that is my best information. 

Q. Do you know Alice Mackay Rautenkranz? A. No. 

Q. Do you know what, if any, relationship she was to Mrs. 
Hoffman? A. It is my understanding she is a second cousin. 

Q. Do you know Mr. Max D. Montague or his wife Bertha Mon- 
tague? A. I met them both at the funeral, I believe, of Mrs. Hoffman. 

Q. You did not know them prior to that time? A. No. That was 
my first personal acquaintance with them. 

Q. Do you know what, if any, relation they were to Mrs. Hoff- 
man? A. Mrs. Montague is a niece of Mr. Harry L. Hoffman. 

Q. Do you know Dr. Harry Lewis Hoffman? A. Yes. He has an 
office in my building. 


Q. How long have you known him? A. Well, as a matter of 


fact, I have known him for some years. I was a patient of his some 

years ago. He isa foot specialist. 

Q. And what, if any, relation was he to Mrs. Hoffman? A. Dr. 
Hoffman is a nephew of Mr. Harry L. Hoffman. 

Q. Do you know Angela Vendegna? A. No. I met her father at 
Mrs. Hoffman's funeral. 
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Q. Do you know what, if any, relation she is to Mrs. Hoffman? 


A. A cousin. 

Q. You don't know the degree? A. No. Mrs. Shadeline indi- 
cates second cousin, and I think she should know. 

MR. DOWDEY: Off the record. 

(Off the record. ) 
BY MR. DOWDEY: 

Q. Did you at one time represent Mr. and Mrs. Hoffman, that is, 
Mr. and Mrs. Harry L. Hoffman? A. Yes. 

Q. When did you first represent them? A. I believe it is 1949. 

Q. Did you represent them in 1951? A. Well, Iam quite sure 
that I have represented them in preparing their income tax returns and 
in adjusting some tax problems their company had. Asa matter of fact, 
I liquidated and dissolved for them the Sharon Company, Inc. , in which 
they owned equally the shares of stock. 

Q. When, if you recall? A. In 1951, the summer of 1951. 

Q. Was that part of a tax saving plan that you worked ant? A. No. 
There is quite a little history to that. ! 

Q. Now 1am not asking to go into that. Was that part of a tax 
problem? A. The taxes were considered, of course, but that was not 
the reason for dissolution. 

Q. Sometime later, in 1953, did you represent Mrs. Hoffman in 
respect to a controversy with her husband about some property rights? 
A. Well, I represented Mrs. Hoffman, I suppose, ever since 1949 with 
reference to various matters from time to time and, of course, she at 
times consulted me with reference to her property. ) 

@. Lunderstood, Mr. Jones, that you said you represented both 
Mr. and Mrs. Hoffman in 1949. A. Well, the original representation 
was due to a tax deficiency against their corporation. 2 

Q. Now I am not asking to go into their business affairs. Iam 
just asking you who you represented. A. And Ihave prepared their 
joint returns and each one has paid me for it. So in that respect I have 
represented them both. 
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Q. In 1953 or 1954, did there come a time when you represented 
Mrs. Hoffman alone? A. I undoubtedly represented her in some 
matters of her own in that year. 

Q. Ina controversy she had with her husband? A. Well, bea 
little more specific as to what you mean by controversy. 

Q. Was there or was there not any controversy between her and 
her husband in 1953 and 1954? 

MR. CARMODY: I object on the ground it calls for a privileged 
communication between an attorney and client. The attorney cannot 
waive. You may answer the question but my objection is on the record. 

MR. DOWDEY: No, I think your objection is well taken. I will 
withdraw the question. 

BY MR. DOWDEY: 

Q. All I want to know now, Mr. Jones, is whether or not you 
represented Mrs. Hoffman sometime in 1953 or '54 in a controversy 
between her and her husband. A. I represented Mrs. Hoffman ina 
lawsuit that her husband brought against her in 1956, which her husband 
filed against her in 1956, here in the District of Columbia. 

Q. And who represented Mr. Hoffman in that suit? A. Mr. 
Rafferty Joseph, I believe, is his name. 

Q@. And prior to that time, 1956, you never represented the 
interest of Mrs. Hoffman where there was a controversy or dispute 
between her and her husband? A. I can't think of any definite contro- 
versy in which I represented her against him in that time. 

Q. Iam not talking about a court proceeding, Mr. Jones. A. There 
were differences between them with reference to their property interests, 
and I may have given Mrs. Hoffman some advice when she would come to 


me. 


Q. I take it, then that you didn't represent both parties with re- 
spect to that difference? A. Oh, no. 
Q. With respect to those differences, you represented Mrs. Hoff- 


man; is that correct? A. In some instances, undoubtedly, she con- 
sulted me with reference to her property interest. 
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Q. And that goes back to perhaps 1953? A. Yes, I would say so. 

Q. There were never any divorce proceedings between: these 
parties, were there? A. No. 

Q. And there was never any separation agreement or property 
settlement between them? A. Well, there was no separation agree- 
ment that I know anything about. 

@. You know of no property settlement where they relinquished 
rights in each other's estate or property? A. Inever prepared any such. 

Q. And to the time of her death, Mrs. Hoffman maintained her 
residence with Mr. Hoffman in Frederick, Maryland? A. As to 
domicile, I would say yes, but she was away at times. | 

Q. But she maintained a home there with him; is that correct? 
A. The home was there and she was there at times with him. 

Q. Prior to this will of November 18, 1957, had you prepared any 
wills for Mrs. Hoffman? A. Yes. 

Q. When? A. 1953 and 1954. 

Q. What happened to those wills? A. I never had possession 
of them. They were not executed in my presence. I drafted them. 

Mrs. Hoffman took them. 


Q. Do you have copies of them? A. I don't believe I har com- 


plete copies, no. 

Q. Do you know how old Mrs. Hoffman was when she died? 
A. Seventy-two. 

Q. Do you know how old Mr. Harry Hoffman is? A. I would 
say about eighty-five or more. | 

Q. Do you know when they were married? A. I perhaps have a 

record of it. I would say in the 1920s, I would say. , 

Q. Iam not asking for anything precise. A. I think about the 
1920s sometime. | 

Q. And, if you know, were they not in the cleaning and dyeing 
business together from at least their time of marriage? A. | For some- 
time before that Mrs. Hoffman was employed in the cleaning plant that 
was owned by Mr. Hoffman and his brothers, and she married Mr. 
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Hoffman while she was an employee there. That is my recollection of it. 

Q. If you know, when did they cease to actively participate in 
that business? A. The business, as distinguished from the property, -- 

Q. Yes, that is what I am inquiring about. A. --was sold in 1940. 
The corporation continued to hold the real estate, of which corporation 
Mr. and Mrs. Hoffman were equal owners of the stock until 1951, and 
the corporation was liquidated, the property transferred to Mr. and Mrs. 
Hoffman as tenants in common. 

Q. Do you have any knowledge of Mrs. Hoffman's health at the 
time she executed the wills and trusts in November of 1957? A. Well, 
her health, so far as I know, was such that she came to my office several 
times and was moving around. I don't have any details as to her physical 
condition. She certainly looked all right to me. 

Q. Did she complain of a heart condition? A. Nottome. I 

never knew she had a heart condition. 

Q. As executor of her estate, would you be willing to waive the 


privilege of communications between her and any physicians with re- 


spect to her physical ability at that time? A. No. 

Q. Your co-executor is here. Have you conferred with him about 
the matter? A. No. 

Q. You are not willing, then, to waive that privilege? A. No, I 
am not willing to waive that privilege. 

Q. Mr. Jones, you are here pursuant to a subpoena? A. Yes, 
Tam. 

Q. And after you were served with that subpoena, you talked to 
me about extending the time? A. Well, you put it the other way. You 
talked to me. 

Q. Italked to you for the mutual convenience of all concerned? 
A. Well, I was anxious to get rid of the matter and agreed to the con- 
tinuance at your request. 

Q. And you also talked to my secretary, or she talked to you, 
confirming the arrangements? A. She called me, yes. 

Q. Other than those two occasions, have you talked to anybody 
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else since receiving the subpoena about this case? A. Yes. | 

Q. Who have you talked to? A. I talked to Mr. Carmody. 

Q. When was that? A. Yesterday. 

Q. And did you go over the nature of the testimony that ‘you might 
be called upon to give in this proceeding? A. No. 

Q_ What did you discuss, then? A. He asked me if I had cer- 
tain documents. 

Q. What were those documents? A. One was a schedule which 
had been prepared and submitted to Mr. Rafferty at the time of the 
1956 suit showing the receipt and disbursement of funds from. ‘Mr. and 
Mrs. Hoffman's joint account for several years. | 

Q. And what other documents? A. Let's see. I don't recall. 

I thought there was another one. Mr. Carmody may remember it, I 
don't recall. | 

Q. Other than those documents, was there any other discussion 
about this case? A. Well, there was a little discussion, yes. 

Q. Do you know the cause of death of Mrs. Hoffman? | 

MR. CARMODY: I object to that question on the ground the record 
will speak for itself. 

THE WITNESS: The death certificate would show. I did have a 
copy of it. I think I sent it to the Social Security Administration. 

BY MR. DOWDEY: | 


Q. Do you know what that death certificate showed as ° cause of 
death? A. I don't recall what it showed. 


Q. Would you be kind enough to furnish us with a copy | of that 
certificate? A. If I can find one in my file. It will be on record up 
in Frederick County, Maryland. If I can find one in my file, he will mail 
it to you. 

Q. I would appreciate it. Now, do you recall, Mr. Jones, pe- 
titioning the Orphan's Court of Frederick County for letters testamentary 
for the estate of Edna Hoffman? A. Mr. Shadeline and myself went to 
Frederick and engaged an attorney by the name of Edward F. Nikirk who 
petitioned the court in our behalf. We signed some form. It isn't the 


30 


usual petition that we submit here. I don't have a copy of it. 

Q. Ihave a copy of it. 

MR. DOWDEY: Will you mark this for identification Nos. 3-A 
and 3-B? 


ms i [See Ex, Nos. 3-A and,3-B, J.A. p. 57] 


Q. While Mr. Carmody is looking over those things, I would like 
to return to my question about with whom you have discussed this case 


since receiving the subpoena. Have you discussed it with anybody 
else? A. Yes. 

Q. Whoelse? A. I called Mrs. Montague to ask her if she had 
those schedules that Mr. Carmody asked me about. 

Q. Anyone else? A. Ihave talked to Mr. Shadeline. 

Q. Anyone else? A. No one else. 


Q. Mr. Jones, I show you what has been marked Plaintiff's Ex- 
hibits 3-A and 3-B, which purport to be Petition for Letters Testamen- 
tary and Information Report in the Orphan's Court, Frederick County. 
A. Ihave examined these documents. 

Q. Are they fair copies of the petition and information report 
that you filed there? 

MR. CARMODY: I object to the copies. Counsel knows that that 
is not the proper way to prove a document that is filed in court and I 
object to it on that ground. Counsel, under the United States Code, can 
submit triple certificates of the document and they can be admitted. I 
object to it on that ground. 

MR. DOWDEY: I asked him if they appear to be fair representations. 

THE WITNESS: Well, I signed these at the request of Mr. Nikirk, 

our attorney up in Frederick. I may say we were appointed an- 
cillary administrators and furnished certified documents 
in support of that ancillary proceeding. 

MR. DOWDEY: Well, we will get to that a Little later. 

BY MR. DOWDEY: 

Q. In connection with your petition for letters testamentary, did 

you file any other petition or statement? A. I gave Mr. Nikirk a list of 
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what we knew of the assets and I believe he gave that to the clerk. I 
didn't sign anything further. | 

Q. You didn't give those to the court? A. Mr. Nikirk, I think, 
gave them to the clerk, or the clerk asked him for them and he said he 
would give it to him. It is simply a statement of what we knew of the 


assets. 
Q. In connection with this petition, you appeared before the court, 


did you not? A. No. 

Q. You did not? A. No. We just appeared in the Register of 
Wills office. 

Q. You didn't go before two or three judges of the Orphan’ s 
Court? A. No. The only appearance we made was with Mr. Nikirk 
before Mr. Radcliff's office. He is the Register of Wills. The papers 
were signed there and it was very briefly done. I may add, 1 believe we 
did furnish him with a copy of the trust agreement. | 

Q. Furnish who? A. The Register of Wills. 

Q. And you say you furnished him with a list of the assets and 
liabilities of the estate? A. I gave them to Mr. Nikirk, yes. 

Q. Just briefly, what were those assets and liabilities, just in- 
dicate the general nature of them? A. You mean in Frederick County? 

Q. Yes. A. There was the home at Braddock Heights, the title 
to which was in joint tenancy, and the furnishings of the home, and there 
was an extra lot adjoining the home which was held by Mr. and Mrs. 
Hoffman as tenants in common. There was, I believe, a very small 
balance in the Farmers & Mechanics Bank. I didn't verify that, but 
there was a small balance there. | 

Q. By asmall balance, you mean less than $100? A. | I imagine 
it was less than $100, yes. I didn't check up on that; whether Mr. Ni- 
kirk has or not, I don't know. And, of course, we also BCR Se the 
personal effects which Mrs. Hoffman had at some inn-- | 

Q. Schley Inn. A. --Schley Inn, where she died--Schley Inn 
in Braddock. She died there suddenly. 

Q. Wasn't it in the tea room? A. I believe she was having 
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luncheon and died at the luncheon table. She had been staying there 
for a couple months. 

Q. What other assets of the estate? A. There is a bank balance 
in Mrs. Hoffman's name at the National Bank of Washington amounting 
to twenty-four hundred and some doilars. There were two social se- 
curity checks for $83.60, I believe, one for the month of July and one 


for the month of August, one of which was at the bank and the other was 


at Mrs. Montague's home, and there is a lump sum payment due of 

$255 from the Social Security Administration upon payment of the funeral 
and burial bills. | There was a note in the bank box dated in April of 
1958--'58, I believe that is--signed by M. D. Montague and Mrs. Mon- 
tague, Bertha E. Montague, payable in ninety days, with interest at 
four percent. 

There was in the bank box a Masonic emblem, the thirty-second 
degree Scottish Rite emblem, in gold, that Mrs. Hoffman's father had 
and a gold band ring, I believe, that her mother had. There were these 
old shares of stock in the corporation which has been liquidated. There 
was an original copy of the trust agreement, some miscellaneous papers. 
There are over in Prince Georges County, Fort Lincoln Cemetery, 
eight unoccupied or available sites in a burial lot which are held in joint 
tenancy with a deceased brother and a deceased sister. In other words, 
Mrs. Hoffman's estate has a one-third interest as tenant in common in 
each of eight burial sites. I can't think of anything else except some 

papers that are of no particular value, and there are some personal 
effects at Mrs. Montague's, some dresses and things of that sort, some 
clothing. 

Q. Mr. Jones, apart from the interest in realty, what is the ap- 
proximate total value of the assets that are passing or that are supposed 
to pass under this will? A. You mean aside from the funds that are 
in trust? 

Q. Yes. A. They might run up to 7- or $8,000 if we realize on 
the note and sell the lot. 

Q. Do you think it will be necessary to sell the lot? A. We have 
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got to determine the tax responsibility of the estate, because that would 
be a preferred claim. I don't know how much income tax is due the State 
of Maryland or the Government. | 

Q. The State of Maryland or the Government? A. aa the Gov- 
ernment. There is an income tax due. There are administration ex- 
penses. I don’t know what they will runto. The funeral bill hasn't 
been paid. ! 

Q. What is the amount of the funeral bill? A. Nine hundred and 
some dollars. And then there is the burial crypt. 

Q. How much is that? A. Eleven hundred fifty dollars. 

Q. In your petition for letters testamentary you failed to list 

assets. Have you noticed that? A. I will have to throw the re- 
sponsibility of those documents onto our attorney, Mr. Nikirk. We 
simply executed them on his advice. : 

Q. Do you expect that there will come a time when you will render 
an inventory of this estate to the probate court in Maryland? : A. The 


Register of Wills wrote me a letter that he had been trying to get an 


appraisal of the contents of the house. 

Q. Isaid, do you think there will come a time when you will 
render an inventory of assets and liabilities of this estate to the probate 
court in Maryland? A. Well, that will be up to our attorney, Mr. 
Nikirk, because I don't know anything about the procedure up there. I 
haven't looked into it. I don't know what is required or = it is re- 
quired. I know the procedure here. | 

Q. Do you think you will be required to file tax returns s there? 

A. We will have to file an inheritance tax return for Maryland, of 
course. | 

Q. And in connection with that, you will have to give an inventory 
of the assets and liabilities in the normal course of events, would you 
not? A. We have been trying to do that. We went into the bank box 
today. We had to get whatever was inthere. We have been working at 

it and we have been waiting on counsel for Mr. Hoffman to arrange 
an appraisal date there at the house, and we are hoping that we will soon 
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get that. We can't just bust into the house. 

Q. Mr. Jones, when did you first learn that a suit had been filed 
to set aside this trust that you drew? A. When did I first learn about 
it? Undoubtedly soon after it was filed. I can't fix a date. 

Q. Did you know about this suit when you filed a petition for an- 
cillary letters in the District of Columbia? A. Oh, yes. 

Q_ Did you disclose the fact that a suit had been filed testing the 
validity of this trust in your petition for ancillary letters? A. I gave 
you a copy of the petition. 

Q. Did you? A. Yes. 

Q. Did you disclose in that petition that there was a pending suit 
about the validity of this trust? A. I think the statement was that there 
was a trust agreement executed on the date of November 18, 1957 and 
gave a summary of the assets of the trust, and the statement was made 
that it was unrevoked and in effect and that it was not a part of the 
decedent's estate, or words to that effect. I didn't recite the filing of 
the suit in the petition. 

Q. Did you notify Mr. Hoffman or anyone representing him that 
you were going to petition for ancillary letters in the District of 
Columbia? A. Ididnot. No such notice was required. We did, how- 
ever, notify Mr. Hoffman and his counsel of the proceeding in Frederick. 

Q. How did you do that? A. We had the Register of Wills send 


notices, and Mr. Hoffman's counsel told me they had no objections to 
the probate of the will in Frederick. 

Q. Right after the probate, there was a renunciation in Frederick? 
A. I don't know that. I understood there was. 

Q. Mr. Jones, directing your attention to November 12th of this 


year, when I came to your office, did I then request that you resign your 
executorship? A. Yes, you made the suggestion. 

Q. Didyou refuse? A. I did. 

Q. Did I also request that you join as a party plaintiff in this now 
pending action to set aside this trust at no cost to the estate? A. You 
made suggestions to that effect. 
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Q. And what was your reply? A. I declined to do it. 

MR. DOWDEY: I don't believe I have any more questions at this 
time. 

EXAMINATION BY MR. CARMODY 

Q. Mr. Jones, Mr. and Mrs. Hoffman never had any aa 
did they? A. No. 

Q. And I believe you testified that they worked ina business and 
owned the stock in equal shares in the Sharon Company? A. Yes. 

Q, When the corporation was liquidated, the assets of the corpora- 
tion were turned over to them? A. Distributed equally to them as 
tenants in common, including the Braddock Heights house, the title to 
which has been in the corporation along with the business properties here 
in Washington. 

Q. Did you know that Mrs. Hoffman's mother had furnished the 
money to buy that house in Braddock Heights? A. Well, I don't know 
it, no. 

Q. Did you know that Mrs. Hoffman's mother had given both to 
Mr. and Mrs. Hoffman money throughout their married ee A. I have 
no knowledge of that. 


Q. Mrs. Hoffman's mother was named Bumpus, wasn " she? 


A. Her father and mother were Mr. and Mrs. Bumpus. 

Q. In your testimony you mentioned about selling the lot. What 
lot are you referring to? A. There is a lot that was also in the cor- 

poration along with the house which were tenants in common. Two 
or three years ago Mr. and Mrs. Hoffman changed the title to the house 
from tenants in common to joint tenancy. They did not change the ad- 
joining lot. It still remains as tenants in common and, of aia that 
is a part of the assets of her estate. | 

MR. DOWDEY: Are you referring to the house and lot in Frederick, 
Maryland? 

THE WITNESS: That is right, Braddock Heights is where it is 
located. 
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BY MR. CARMODY: 

Q. And Mrs. Hoffman owned some other property in her own 
name in addition to that one lot, did she not? A. She acquired a lot 
connected with the business properties here which were owned by Mr. 
and Mrs. Hoffman as tenants in common. She acquired an extra lot 
there in 1954 or 1955 in her own name. She bought it. 

Q. Do you have reference to Lot 811 in Square 1077? A. Yes. I 
believe it was 1955 that she bought that lot. 

@ When Mrs. Hoffman started coming to you, she was having 


some financial trouble with her husband, was she not? A. Well, I 


know, of course, that there were differences between Mr. and Mrs. 
Hoffman about their properties and the expenses of the same. 

Q Up to that time the rentals had been collected and deposited 

in a joint account, had they not? A. Up to 1953, yes. 

Q. Did you ever meet a man by the name of Michael Edelman? 
A. Yes. Yes, Imet Mr. Edelman several times. 

Q. Who is Mr. Edelman? A. He is a nephew of Mr. Hoffman 
who lives in Philadelphia, Pennsylvania. 

Q. Ishe anattorney? A. He is. 

Q. Did he represent Mr. Hoffman? A. He did, along with 
Mr. Bartow. 

Q. Did both Mr. Edelman and Mr. Bartow come to your office 
representing Mr. Hoffman? A. Yes. 

Q. Was it in conjunction or in connection with this financial 
trouble that the Hoffmans were having? A. Differences between Mr. 
and Mrs. Hoffman, yes. 

Q. When did that first start? A. I believe in '53. 

Q. Did you find out during the course of your discussion that Mr. 
Hoffman had created a deed of trust and had placed all of his property 
in the name of his nephew, Michael Edelman, as trustee? A. Inever 
found that out to my knowledge, no. 

Q. Did you ever discuss jt with Mr. Edelman? A. No. 


Q. Did you ever hear about some life insurance policies that were 
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taken from the joint safe deposit box by Mr. Hoffman-- A. Yes. 
Q. --and were surrendered and the cash value obtained? Was that 
done or were the beneficiaries changed? A. Mr. Hoffman stated at 


our conference over in Mr. Rafferty's office that he had taken the in- 


surance policies. 

Q. Did he say what he had done with them? A. No. | 

Q. Was it pointed out in that conference that up to that time Mrs. 
Hoffman had been the beneficiary under those policies? A. Well, that 
was my understanding. I think I have some memoranda to that effect 
in my file. : 

Q. Wasn't that initial act on the part of Mr. Hoffman the first 
thing, shall I characterize it, that caused the disagreement between these 
parties? A. I think their differences started then, yes. 

Q. Do you know how long it was after that that Mrs. Hoffman 


found out about the insurance policies? A. Well, I only know from what 
Mrs. Hoffman told me, and I believe that would be privileged. 

@. Well, Iam willing to waive the privilege. Do you claim it? 

A. I think I should claim the privilege on the conversations with Mrs. 

Hoffman and myself about matters on which she consulted me, 
unless you can get a ruling of the court that I may answer. | 

MR. DOWDEY: I will say this to make my position clear. There 
is no doubt in my mind that there were various disputes between Mr. and 
Mrs. Hoffman beginning in 1953, and I can't see how the merit of those 
disputes, one side of the dispute as against the other, is relevant here at 
all, and I think it is particularly ungracious after Mrs. Hoffman's death 
to bring these things up. : 

MR. CARMODY: Well now, I am not taking my sense of fomsesae 
sional ethics and standards from you, Mr. Dowdey-- 

MR. DOWDEY: I wouldn't presume to try to say that. 

MR. CARMODY: --and I think I have been at this bar long enough 
to know just what is ethical and what is not ethical, and I invite your at- 
tention, if you want to look up the theory under which this evidence is 
admissible, to the case of Wittington v. Wittington, 106 Atlantic 2d, at 
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Page 72. Iam going to ask the witness to answer the question. This 
witness is a witness to the will--is executor under the will, Iam sorry, 
and I think we have a right, in view of the fact that you brought him here, 
to go into all he knows about this. 

MR. DOWDEY: Well, it is up to the witness if he wants to claim 
the privilege. Both executors are here. 

MR. CARMODY: Would you repeat the question first? Let's see 

if it is a privileged question. 

(Question read.) 
BY MR. CARMODY: 

Q. Do you consider that a privileged question, Mr. Jones, or 
the answer to be privileged? A. I only know from disclosures made by 
her to me about it, and I feel that that is getting into matters that are 
privileged that I should decline to answer unless the court would rule 
that I should. If you gentlemen want to take it up with the court and get a 
ruling, I will be glad to-- 

MR. DOWDEY: My understanding is that the executors are the 
only ones that can waive that privilege. It is up to them. 

MR. CARMODY: Iam sorry, but I have to disagree with counsel. 
I will freely concede that the testimony of a physician, perhaps, the 
executors are the only ones that can waive it, but I know of no statutory 
provision that-- 

MR. DOWDEY: There is no statutory provision. It is my general 
understanding in the ordinary course of events that the executors would 
have a right to waive it. I know the statute you are referring to, and 
perhaps there is some doubt in the law of the District of Columbia that 
would give the right to waive the privilege of attorney and client, but I 
think that the ball is pretty much in the lap of Mr. Jones and Mr. 
Shadeline. 

THE WITNESS: I know from what Mrs. Hoffman told me when she 
went into the bank and found that the policies were gone, but that is all 

Iknow. I have some memoranda on that, but that is a disclosure 


she made to me when I was representing her as attorney, and she is 
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BY MR. CARMODY: 

Q. Let me ask you this. Thereafter, in your conversations with 
Mr. Bartow and Mr. Edelman, weren't these things discussed in the 
presence of Mr. Hoffman? A. They certainly were. | 

Q. Iam asking you about those conversations. What was , said? 
A. Well, in general, of course, I can't be specific, but in general, it 
was a complaint of Mrs. Hoffman that Mr. Hoffman had taken two in- 
surance policies which they had built up to a substantial reserve jointly, 
and of which she was beneficiary, without letting her know about it, and, 
as a matter of fact, in a conference over at Mr. Rafferty's office in this 
1956 case, Mr. Hoffman said he had taken those policies. | 

Q. Did he say what he had done with them? A. He did not. 

Q. On that occasion in that conference, or in any other confer- 
ence, did he ever say in your presence that Mr. Edelman was his trustee 
and was acting for him and taking charge of his affairs and property? 

A. No, Inever had any conversation with Mr. Hoffman about that. Mr. 

Edelman was looking after his interests. : 

Q. Do you know of your own knowledge or from your association 
with both Mr. and Mrs. Hoffman that prior to this time, which I be- 
lieve you have said was in 1953, that when the rents were collected, 
they were all deposited in a joint account? A. Yes, I know that. I 
handled the bankbooks to a certain extent and prepared their tax returns. 

Q. Now, with the advent of Mr. Edelman into the scene, was that 
changed? A. Well, Mr. Edelman had been on the scene for years prior 
to that, but Mrs. Hoffman's relation with him changed at that time. 

Q. Well, was it changed so that one-half the rents went to each of 
the parties? A. Yes. Thereafter, arrangements were made so that 


each one got half of the rents and there were differences about the pay- 


ment of the taxes and insurance and so forth. 

Q. You found no such policies when you went into Mrs. Hoffman's 
box, did you? They had never been returned by Mr. Hoffman is what 
I am trying to say, so far as you know? A. No. 
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Q. Now, the records of the District Court show that a suit was 


filed by Mr. Hoffman against his wife on June 12, 1956, being number 


2438-56. That suit was for the appointment of a receiver, partition, 
accounting and for money due. Had you had conferences with Mr. Hoff- 
man's attorney before that suit was filed? A. Oh, yes, sure, surely. 

We had conferences from '53 through '56 and thereafter. 

Q. Inviting your attention more specifically to the period around 
November 10, 1955, were you in conference representing Mrs. Hoff 
man with these gentlemen trying to settle the matters in dispute between 
them? A. Well, we had discussions off and on, with lapses of time in 
between discussions, and proposals back and forth. 

Q. Do you remember that at that time the Braddock Heights prop- 
erty had been appraised at $16,500? A. I got that appraisal for the 
purpose of the liquidation of the corporation. We had to appraise the 
assets. 

Q. Now, do you remember that in the discussion, it was Mrs. 
Hoffman's position that she should get that house because her mother 
had given her the money to buy it and also had advanced the money? 

MR. DOWDEY: May Ilinterrupt? You are talking about a con- 
ference in 1956? 

MR. CARMODY: '55. 

MR. DOWDEY: In 1955? 

MR. CARMODY: Yes. 

MR. DOWDEY: Between who? 

THE WITNESS: Well, I can't pinpoint the dates, but there were 
discussions between Mr. Hoffman's attorneys and myself with reference 
to the affairs of Mr. and Mrs. Hoffman. 

BY MR. CARMODY: 

Q. Was Mr. Bartow there then, do you know? A. Mr. Bartow 
and Mr. Edelman were in to see me at times together and at times 
separately. 

MR. DOWDEY: I say, if you are going to talk about something 
specific, it might be well to try to get the dates. 
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MR. CARMODY: I will try to pinpoint it. 
BY MR. CARMODY: 

Q. I invite your attention to a time around November 10, 1955, 
around that period. A. I don't recall the date, but I would say that from 
October, 1953, on through '56, until we settled that lawsuit, we had 
conferences with Mr. Bartow and Mr. Edelman off and on, and I believe 
Mr. Bartow would come in at times by himself, and I think Mr. Edel- 
man when he was in the city at times called on me. I have no doubt 
that I have correspondence. I have a very bulky file ranging over the 
ten years. I have no doubt that I have correspondence from both of 


them. 


Q. Do you remember any such discussion that I have just told you 


about of Mrs. Hoffman saying that that house should really belong to her 
because her mother had furnished the money to buy the house? 

MR. DOWDEY: I think it is clear that I have objected to this line 
of inquiry at the outset, but I will make it very specific. I don't be- 
lieve that discussions of the claims merit the claims as relevant here. 

THE WITNESS: Well, undoubtedly, there were discussions along 
that line, but I can't be specific about them because there were various 
solutions proposed and so forth. A good deal of it was oral. 

BY MR. CARMODY: : 

Q. And was there some discussion about John F. Donohoe collect- 
ing the rents? A. Oh, yes. | 

Q. And who had suggested John F. Donohoe, if you know? 

A. Well, Mr. Rafferty arranged it and I believe both Mr. and Mrs. 
Hoffman, of course, agreed upon it. 

MR. DOWDEY: This must have been in 1956. 

THE WITNESS: Yes, it is '56. 

MR. DOWDEY: We are skipping around an awful lot about this. 

THE WITNESS: I thought we had moved on to that particular time. 

MR. CARMODY: Well, Iam a very ubiquitous person. 

BY MR. CARMODY: | 
Q. Did there come a time when, growing out of these eee 
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Donohoe's services were terminated? A. Yes. 

Q. And the checks were sent one-half to Mrs. Hoffman-- 
A. Directly to each one by the tenants. 

MR. DOWDEY: Do you know when that was? 

THE WITNESS: I could find it. 

BY MR. CARMODY: 

Q. August 1, '57, was that-- A. I could find out on it to estab- 
lish it, but it would take me half an hour to find it. 

Q. Does August 1, '57-- A. Let's see. The arrangement 
with Donohoe was in '56, following the settlement of the suit or at the 
time of the settlement of the suit, and that lasted for some months. I 
should say probably it was in "57. 

Q. Now, as I understand you, John F. Donohoe was engaged 
through the good offices of Mr. Rafferty, who in turn represented Mr. 
Hoffman in that suit; isn't that correct? A. Yes. 

Q. Incidentally, what happened to that suit? A. Well, Mr. Raf- 
ferty dismissed it. 

Q. Without any answer having been filed by the defendants? 

A. No answer was filed. We submitted data to Mr. Rafferty showing 
the receipts and disbursements by both of them over a period of years, 


and there were also under consideration the leases at that time, and 


there was a problem there about the rental from the separate lot that 


Mrs. Hoffman owned. That was leased along with the adjoining property, 
and the apportionment of the rent for that separate lot was a question 
that was in issue. 

Q. In conjunction with the same efforts to settle, do you remem- 
ber a proposition being submitted to the then counsel for Mr. Hoffman 
that the income from the rents be held ina trust fund and the sum of 
$325 be set aside to take care of incidentals like repairs, taxes, in- 
surance? A. Mrs. Hoffman was having difficulty getting Mr. Hoff- 
man's share of the expenses and the suggestion was made by her, I 
believe, that a part of the rents go into sort of a mutual fund--you call 


it a trust fund--from which the expenses were to be paid. That 
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arrangement never was consummated, so far as I know. 
Q. Was Mr. Hoffman unwilling to agree to that? A. That is 


my understanding, yes. 

Q. There was a proposal also made that at the expiration of a 
given period, that any surplus remaining in that so-called set-aside 
fund or trust fund should be divided equally between them? A. Oh, 
yes, that was understood. 

Q. Was it also understood that the balance of $800, which would 
represent the balance of the rent, would be equally divided? A. Yes. 
They were agreed on an equal division, I believe, but the problem was 
the arrangement for the expenses. Mrs. Hoffman, I might say, had 
always looked after the profits and she was right concientious about 
meeting payments on time, and Mr. Hoffman was slow about coming 
across with his part, and there was friction on that account. 

Q. At that time, so far as you know, was Mr. Edelman acting for 
Mr. Hoffman? A. Mr. Edelman has been acting for Mr. Hoffman all 
the way along since 1953. Prior to that, his relations were both with 
Mr. and Mrs. Hoffman. 

Q. And Mr. Edelman was actively participating on his behalf and 
negotiating or attempting to negotiate with you? A Oh, yes, and he 
was present at the discussions in Mr. Rafferty's office and he took 
photostat copies, or they were made for him, of the schedules, which 
were very elaborate schedules on accounting paper this wide (indicating), 
and many pages, giving the details of all the receipts and disbursements 
of the properties over a period of years, and Mr. Edelman took a photo- 
static copy of that to study it. | 

Q. In that same conference in the attempt of the nantes to settle 
it, was it proposed on behalf of Mrs. Hoffman that at the death of either 
party, that all income from the property would be paid to the survivor 
for life? A. There were discussions or proposals of that nature, but 
they were never culminated. | 

MR. DOWDEY: What conference? : 

MR. CARMODY: The same conference around about November, 
1955. 
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THE WITNESS: Yes, there were discussions along that line 

but nothing was ever done about it. 
BY MR. CARMODY: 

Q. Was that because of the unwillingness of Mr. Hoffman to agree 
to it? A. Well, I may say this, that, as Mr. Bartow knows there, we 
never could get together on the thing. 

Q. I believe you have testified that Mrs. Hoffman was at least 
domiciled, I think you characterized it, in Braddock Heights, Maryland? 
A. Yes. 

Q. She lived in Washington a good deal of the time, didn't she, in 
later years? A. She stayed here quite a little time, yes. She stayed 
usually at Mrs. Montague's, Mr. Hoffman's niece, and she had friends. 
I remember one ‘especially good friend of mine, too, Mrs. McKenna, 
over here in Arlington County, she would stay with and I think she stayed 
with Mr. and Mrs. Shadeline. She went out to Chicago and stayed with-- 
what do you call those people? --the Vendegnas. 

Q. Wasn't her absence from Braddock Heights and her residing 
elsewhere caused by the threat against her life made by Mr. Hoffman? 
A. Well, I would say it was due to differences between them. 

Q. Iam asking you to be a little more specific. 

MR. DOWDEY: I object. 

MR. BARTOW: I object. 

MR. DOWDEY: I think this is going pretty far. 

THE WITNESS: Well, Inever heard Mr. Hoffman threaten her. 

BY MR. CARMODY: 

Q. Did she ever tell youhe had? A. Well, of course, she told 

me and a lot of other people about that, but those are matters I don't 


think I should have to go into. Just in the interest of being as accurate 


as Ican, Mr. Carmody, let me say that I would say that it was more 
along the line of Mr. Hoffman accusing her of trying to do something 
to him, you see. 

Q. Who told you that? A. Well, I learned that in my general 
discussion with Mrs. Hoffman and friends of Mrs. Hoffman's. 
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Q. You say it was more that Mrs. Hoffman was trying to do 


something tohim? A. That was his complaint. 

Q. Was there also a complaint by Mrs. Hoffman that he had 
threatened to kill her with a gun? A. Oh, I would say undoubtedly 
she indicated many times that he tried to intimidate her in various ways. 

@. Did she ever say he tried to kill her with a gun? A. I don't 
know. I don't recall specifically about that. | 

MR. DOWDEY: Objection to all this line of questioning. 

BY MR. CARMODY: 

Q. Do you remember anything more than that he tried to intimi- 
date her in various ways? Can you be more specific than that? A. 
Well, I know in a general way that she wanted to live at Braddock and 
she found it very difficult to live there with him and had to get out a 
great deal of the time. As a matter of fact, she was away two months 
before she died at this Schley Inn there at Braddock because she 
couldn't live there with him. 

Q. Now, I believe you have testified that Mrs. Hoffman owned 
Lot 811 in Square 1077 inher ownname. A. She bought that in 1955. 

Q. Do you recall in these various discussions you had trying to 
settle these disputes between these two people that Mr. Hoffman in- 
sisted upon getting one-half of the rental for that lot? A. Oh, yes. 
That was finally agreed upon and set forth in an agreement. I have the 
original of the agreement. I think Mr. Hoffman's attorney has also. 
Mr. Rafferty knew of the agreement. I had nothing to do with ms 
agreement. : 

Q. That was leased to the Jet Motor Sales Company, was it not? 
A. Yes. 

Q. Did Mrs. Hoffman ever tell you that her husband was under 
the domination and control of Mr. Edelman? 

MR. DOWDEY: Objection. 

THE WITNESS: I don't believe that she said that to me outside of 
confidential communications, which probably I shouldn't disclose. 
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By MR. CARMODY: 

Q. Well, I am willing to waive it. We are representing the trust. 
I am willing to waive it. Did she say it to you? A. Yes, she said it 
to me. 

MR. DOWDEY: I think this whole line of inquiry is extremely 
improper. 

MR. CARMODY: Iam sorry, I disagree with you. 

MR. DOWDEY: I don't think it has anything to do with this case. I 
think what you are trying to do is to litigate a divorce case after the 
party is dead. 

MR. CARMODY: Iam sorry, I disagree with counsel. Iam trying 
to show, so that the record may be clear, that counsel has filed this 
suit apparently on the theory that this is a fraud on the marital rights of 
the surviving husband, and I want to show by this line of questioning 
that, far from being that, these parties had had disagreements before, 
that attempts had been made to settle them and there was no attempt 
on the part of this lady to defraud her husband of anything. I think, in 
that respect, the line of interrogation is entirely proper and I insist 
upon it. You can take it into court and move to strike it all out if you 
care to. 

MR. DOWDEY: Well, I don't think this is becoming at all. It is 
perfectly plain to me, as I have indicated before, that there were dis- 
putes between them; I don't think there is any question about that, but 
I think this is a very poor time to bring up the merits of those disputes. 
Of the fact that these disputes existed there is no question, but I don't 
think that it is proper to inquire into their merits, because if you do, 
you are going to be litigating with a lot of very foolish and moot things 
that are unbecoming. I am not talking about ethics or anything else. 

It is just not right. 

THE WITNESS: Well, I want to be as cooperative as possible, 
but I am a witness here and I was attorney for Mrs. Hoffman. She is 
dead. Her surviving husband has sued in this connection and itis a 
little difficult for me to just tell what I should testify to and what I 
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shouldn't, and I would like very much the instructions of the court as to 
what I should do. | 

MR. DOWDEY: Iappreciate your difficulty. 

BY MR. CARMODY: 

Q Who is representing Mr. Hoffman up in Frederick? 

A. Mr. Edelman. He came down there and appeared at the Register of 
Wills office. 

MR. DOWDEY: The record shows he is not represented by 
counsel in Frederick. 

THE WITNESS: Well, he appeared there in connecsions! with the 

renunciation. 

BY MR. CARMODY: 

Q. The reason I asked you, because in your testimony, you said 
you were waiting for counsel for Mr. Hoffman to arrange a date for the 
appraisal of the house. Did you so testify to that? A. Well, yes. The 
Register of Wills wrote me that Mr. Hoffman wanted the appraisal and 
he wanted to move some things out of the house, and I communicated 
with Mr. Bartow and he communicated with the Register of Wills and 
asked him to hold it up a little while. | 

Q. Was it Mr. Bartow you were referring to, then, when you 
said you were waiting for counsel for Mr. Hoffman or was it Mr. 
Edelman? A. Mr. Bartow and also Mr. Dowdey. They both have the 
matter under consideration. 

MR. DOWDEY: As soon as this is over we will take care of it. 

THE WITNESS: We have been handicapped by Mr. Hoffman having 


no resident attorney up there. Mr. Nikirk has been doing what he could 
but he couldn't break into the house. 


BY MR. CARMODY: 
Q. Where is the Schley Inn? A. Braddock Heights. ) 
Q. And how far is it from the Hoffman home? A. I don’ t know. 
I haven't checked it. 
Q. Do you have any idea? Don't ask anybody. Do you nave any 
idea how far itis? A. Ihave never checked it, I don't know. Braddock 
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Heights is a small place, however. 

Q. And Mrs. Hoffman, I believe you testified, was staying there 
a couple months before she died? A. Yes. She died there. 

MR. CARMODY: That is all. 

FURTHER EXAMINATION BY MR. DOWDEY 

Q. Mr. Jones, in your experience as a practicing lawyer in the 
District of Columbia since 1921, I believe, Iam sure you have had 
occasion to be involved in domestic disputes between husband and wife 
on a number of occasions? A. Yes of course. 

Q. And isn't the usual routine in such cases to have charges, 
counter-charges, accusations, counter-accusations, ad infinitum? 

A. I would say so. It is very frequent. 

Q. Do you think this is an unusual case? A. I believe I had 
better not comment on that, Mr. Dowdey. Mrs. Hoffman was my 
client. 

Q. Very well. 

MR. CARMODY: In addition, it calls for a conclusion. 

MR. DOWDEY: Very well, just as much as yours, Mr. Carmody. 

BY MR. DOWDEY: 


Q. Now, this suit in 1956 was brought by Mr. Hoffman against 
Mrs. Hoffman? A. Yes. 


Q. He made certain claims, and we wouldn't go into the merits 
of them, but he made certain claims that she had withdrawn about 
$8,000 from a joint account, and things of that nature-- A. Yes. 

Q. --and had misappropriated rents, and so forth. There was 
never any answer filed in that case; is that correct? A. No, because 
we immediately started negotiations. 

Q. You started negotiating and settling? A. Yes. 

Q. And after that was settled sometime in the latter part of 1956, 
was that settlement satisfactory to all concerned? A. It was agreed 
upon. 

Q. Well, do you recall writing a letter to Mr. Rafferty on Sep- 
tember 27, 1956 in which you thanked him for his courtesies in the 
matter-- A. Yes. 
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Q. --and in which you said, "I trust that this disposition of the 
case will be conducive to better relations between Mr. and Mrs. Hoff- 
man''? ; 

MR. CARMODY: I object to it on the ground that the letter is the 
best evidence. 

BY MR. DOWDEY: 

Q. Do you recall a letter of that kind? 

MR. CARMODY: Justa minute, please. There has been no 
notice served to produce such a letter on this witness or anybody else, 
as far as I know. I object to it. 

BY MR. DOWDEY: 

Q. You may answer. A. I wrote such a letter to Mr. Rafferty, 
yes. 

Q. Did that express your sentiments after the settlement? 

MR. CARMODY: I object to whatever his sentiments were. He 
wasn't being paid to express his sentiments. 

BY MR. DOWDEY: 

Q. You may answer the question. A. I was hopeful,of course. 

Q. Directing your attention to this Lot 811 in Square 1077, 
which you believe Mrs. Hoffman acquired in her own name in 1955, was 
that lot at one time in both their names as tenants incommon? A. Yes. 
It was previously owned by the corporation. Then the corporation sold 
it and later on it came on the market, and Mrs. Hoffman thought be- 
cause of its relationship to the other property that she should buy it. 

Q. In other words, it was sold by the corporation to a third 
party? A. Oh, yes, and the third party owned it for years. | 

Q. Owned it for years, and in 1955 Mrs. Hoffman acquired it? 
A. It came on the market and she bought it-- 


Q. Inherownname? A. --rather than have somebody else buy 
it. I may say that it lay in between the other lots. It sort of cat them in 
two. : 


MR. DOWDEY: I don't believe I have any more questions. 
MR. CARMODY: I overlooked one question. 
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Q. Mr. Hoffman, of course, is a resident of the State of Mary- 
land; he is domiciled there, I believe. A. Yes. 

Q. I think you testified that Mrs. Hoffman was. Do you know 
whether they had a safe deposit box in Maryland where the insurance 
policies were placed and from which they were removed? A. No, their 
joint box was in the National Bank of Washington. 

Q. Incidentally, and I did overlook this, both Mr. and Mrs. 
Hoffman had been doing business with the National Bank of Washington 
for years? A. Oh, for many years. 

MR. CARMODY: That is all. 

MR. DOWDEY: No further questions. 


(By stipulation of counsel, with 
consent of the witness, reading 
and signature waived.) 


CERTIFICATE OF NOTARY 
I, David Spatzer, the officer before whom the foregoing deposition 
was taken, do hereby certify that the witness whose testimony appears in 
the foregoing deposition was duly sworn by me; that the testimony of 
said witness was taken by me in shorthand and thereafter reduced to 


typewriting; that said deposition is a true record of the testimony given 


by said witness; that Iam neither counsel for, related to, nor employed 
by any of the parties to the action in which this deposition was taken, and 
further that I am not a relative or employee of any attorney or counsel 
employed by the parties hereto, nor financially or otherwise interested 
in the outcome of the action. 


ee 


Notary Public in and for 
the District of Columbia 


My commission expires 
November 30, 1962. 


[Plaintiff's Exhibit 1 to 
Deposition of Albert’ Jones] 


LAST WILL AND TESTAMENT 
OF 
EDNA B. HOFFMAN 


I, Edna B. Hoffman, a resident of Braddock Heights, Maryland, 


do hereby make, publish and declare this instrument as and for my Last 
Will and Testament, hereby revoking any and all wills by me at any time 
heretofore made. 


FIRST. I direct my executors to pay all of my just debts, includ- 
ing my funeral and burial expenses in such amounts as such executors 
may deem proper, without regard to any statutory limitation which is 
now or may be hereafter in effect, and to pay all estate and inheritance 
taxes out of the residue of my estate. 


SECOND. I give and bequeath all clothing , jewelry, china, linen, 
silver, cut glass, furniture, and all other household and personal ef- 
fects to Audrey Shadeline, wife of Harold Shadeline, 7016 Queen Anne 
Road, Baltimore 7, Maryland, to be disposed of at her discretion. I 
request that distribution of same be made in accordance with my wishes 
which I have expressed to her. 


THIRD. Provided the Trust Agreement executed November 18th, 
1957 between myself as Settlor and The National Bank of Washington, 
a corporation organized under the National Banking Laws of the United 
States and having its principal office in the District of Columbia, as 
Trustee, is in effect at the time of my death, I give, bequeath and de- 
vise all of the rest, residue and remainder of my estate, real, per- 
sonal and mixed unto said Trustee of said Trust, to receive, hold, and 
administer said residue as an addition to the principal of said trust, and 
to be treated paid and distributed as a part of said principal in the ad- 
ministration of said trust in accordance with the provisions of said trust 


agreement. 
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FOURTH. If said trust agreement referred to in paragraph 
THIRD above should not be in effect at my death, I give, bequeath and 
devise from said rest, residue and remainder of my estate the fol- 
lowing cash bequests: 

(a) Five Hundred Dollars ($500.00) each to Patricia Ann Branden- 
burg and Linda Brandenburg, both of Myersville, R.I, Maryland. 

(b) Four Thousand ($4000.00) to Miss Rae Bradley, of 219 - 
12th St., Franklin, Panna. 

(c) Two Thousand Dollars ($2000.00) to Mrs. Inez Maguire, of 
1339 West Seltzer St., Philadelphia, Penna. 

(d) Two Thousand Dollars ($2000.00) to Samuel A. Shields and his 
wife Grace Shields, of 322 North Franklin St. , Titusville, Penna., in 
equal shares, or all to the survivor if either should predecease me. 

(e) One Thousand Dollars ($1000. 00) to Edith E. White, of 4021 
9th St., N.W., Washington, D. C. 

(f) If any of the beneficiaries provided for in the foregoing para- 
graphs (a) to (e) inclusive shall not survive me, the bequest or be- 
quests for such beneficiaries not surviving me shall become a part of 
the balance of my residuary estate and be disposed of as hereinafter 
provided. 

FIFTH. All of the balance of my said residuary estate I give, 
bequeath and devise unto The National Bank of Washington, a corporation 
organized under the National Banking Laws of the United States and 
having its principal office in the District of Columbia, as Trustee in 
trust for the express purposes as hereinafter set out. 

I hereby authorize, empower and direct my said trustee to have 
and to hold all of the said balance of the rest, residue and remainder of 


my estate, and to invest and reinvest the same, and to collect, receive 


and pay over the rents, interest, income and profits therefrom, and the 
principal thereof, in accordance with the directions hereinafter given as 
to the performance and discharge of said trusts and the disposition of 
said property. 

I hereby direct my said trustee to divide and hold in five separate 
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trusts all of said balance of said rest, residue and remainder of my 
estate in the proportions, and to make payments and distribution there- 
from as specified hereinafter, said payments and distributions to be 
made from either principal or income at the discretion of my said trustee. 

Trust 1. The Trustee shall hold separate and apart one of said 
trust funds, consisting of five-twentieths (5/20) of said balance of said 
rest, residue and remainder of my estate, for the use and benefit of 
Harold Shadeline and his wife Audrey Shadeline, of 7016 Queen Anne 
Road, Baltimore 7, Maryland, in equal shares, and pay over and trans- 
fer to them jointly therefrom the net income in quarterly installments as 
nearly as possible for such time as both may be living during t the ten 
year period following the date of my death. At the end of said ten year 
period this Trust 1 shall terminate and any funds remaining therein 
shall then be paid over in equal shares to said Harold Shadeline and 
Audrey Shadeline if living. If either shall not survive me, then the whole 
of this Trust 1, or if either shall die during said ten year period then any 
balance therein, shall be, from the date of my death or from the date of 
death of either Harold Shadeline or Audrey Shadeline, as the case may 
be, paid over to the survivor of said Harold Shadeline and Audrey Shade- 
line. If neither said Harold Shadeline nor Audrey Shadeline shall sur- 
vive me, or if both should die during the term of this trust, then the 
whole of this Trust 1 or any balance therein, as the case may be, shall 
be paid over to their daughter, Ann Shadeline, in the same amounts and 
in the same manner as the payments above provided would have been 
made to said Harold Shadeline and Audrey Shadeline had they continued 
to live for the said ten year period. : 


Trust 2. The Trustee shall hold separate and apart one of said 
trust funds, consisting of five-twentieths (5/20) of said balance of said 
rest, residue and remainder of my estate, for the use and benefit of 
Alice Mackay Rautenkranz, of 4190 Lincoln Blvd., Dearborn, Michigan, 
and pay over and transfer to her therefrom the net income in quarterly 


installments, as nearly as possible for such time as she may be living 
during the ten year period following the date of my death. At the end of 


54 


said ten year period this Trust 2 shall terminate and any funds remaining 
therein shall then be paid over to her if living. If said Alice Mackay 
Rautenkranz shall not survive me, then the whole of this Trust 2, or if 
she shall die during said ten year period then any balance therein, shall 
be, from the date of my death or from the date of the death of said Alice 
Mackay Rautenkranz, as the case may be, paid to her children, Laurence 
Rautenkranz, Diana Rautenkranz and Donna Rautenkranz, in equal shares, 
or to the survivor or survivors of said children, in the same amounts 
and in the same manner as the payments above provided would have been 
made to Alice Mackay Rautenkranz had she continued to live for the term 
of the said ten year period. 

Trust 3. The Trustee shall hold separate and apart one of said 
trust funds, consisting of three-twentieths (3/20) of said balance of said 
rest, residue and remainder of my estate, for the use and benefit of 
Max D. Montague and his wife Bertha Montague, of 7909 Orchid St., N.W., 
Washington, D. C., in equal shares, and pay over and transfer to them 


jointly therefrom the net income in quarterly installments as nearly as 


possible for such time as both may be living during the ten year period 
following the date of my death. At the end of said ten year period this 
Trust 3 shall terminate and any funds remaining therein shall then be 
paid over in equal shares to said Max D. Montague and Bertha Montague 
if living. If either shall not survive me, then the whole of this Trust 3, 
or if either shall die during said ten year period then any balance therein, 
shall be, from the date of my death or from the date of the death of 
either Max D. Montague or Bertha Montague, as the case may be, paid 
over to the survivor of said Max D. Montague and Bertha Montague. If 
neither said Max D. Montague or Bertha Montague shall survive me, or 
if both should die during the term of this trust, then the whole of this 
Trust 3. or any balance therein, as the case may be, shall be paid over 
to their daughter, Florence Montague, in the same amounts and in the 
same manner as the payments above provided would have been made to 
said Max D. Montague and Bertha Montague had they continued to live 
for the said ten year period. 


55 


Trust 4. The Trustee shall hold separate and apart one of said 
trust funds, consisting of three-twentieths (3/20) of said balance of 
said rest, residue and remainder of my estate, for the use and benefit 
of Dr. Harry Lewis Hoffman, of 1098 National Press Building, Wash- 
ington, D. C., and pay over and transfer to him therefrom the net in- 
come in quarterly installments as nearly as possible for such time as 
he may be living during the ten year period following the date of my 
death. At the end of said ten year period this Trust 4 shall terminate and 
any funds remaining therein shall then be paid over to him if living. 

Trust 5. The Trustee shall hold separate and apart one of said 
trust funds, consisting of four-twentieths (4/20) of said balance of said 
rest, residue and remainder of my estate for the use and benefit of 
Angela Vendegna, of 719 Park Avenue, River Forest, Illinois, and pay 
over and transfer to her therefrom the net income in quarterly install- 
ments as nearly as possible for such time as she may be living during 
the ten year period following the date of my death. At the end of said 
ten year period this Trust 5 shall terminate and any funds remaining 
therein shall then be paid over to her if living. 

Should the beneficiary or beneficiaries entitled to the payments or 
distributions as provided in any of the five foregoing trusts either not 
survive me or die during the term of any such trust, I hereby direct my 
said trustee, upon such lapsing of such payments or distributions due to 
such death or deaths, to pay over outright and as soon as practicable 
the whole of any such trust fund, or any remainder thereof, as the case 
may be, to SHRINERS HOSPITALS FOR CRIPPLED CHILDREN FOR THE 
EXCLUSIVE USE OF SHRINERS HOSPITAL AT PHILADELPHIA, PENNA. 


SIXTH. Ihereby nominate and appoint Albert A. Jones, attorney, 
Washington, D. C., and Howard Shadeline of Baltimore, Maryland, or 
either of them if one should fail to qualify, as executors of this my last 
will, and if both should fail to qualify I substitute The National Bank of 
Washington, Washington, D. C., as executor of this my will. 

SEVENTH. Ihereby authorize and empower my executors and 


trustee hereinbefore named to grant, bargain, sell, convey, dispose of 
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and transfer any and all personal or real property of which I may die 
seized and possessed, at public or private sale, at such times and upon 
such terms and in such manner as they in their best judgment shall 
deem best, proper and expedient, and upon such sale thereof to execute, 
acknowledge and deliver all necessary and proper deeds or instru- 
ments of conveyance in the law for the vesting in the purchaser or pur- 
chasers the title thereof in fee and in absolute ownership. 

And I hereby authorize and empower my said executors and trus- 
tee, in their discretion, to continue the investment of my said estate and 
property as the same may be invested at the time of my death; and also, 
in their discretion, to call for payment of and make sale and transfer of 
any and all such property, or any part thereof, and to invest the proceeds 
of such payment, sale or transfer, and also all other moneys and property 
of my said estate in or upon such securities and property of such kind, 
nature and quality, and in such manner, as they, in their judgment, may 
determine to be best, wise and expedient, and even though any such se- 


curities or other property are not the kind in which trustees are permitted 


by law to invest, or are not commonly regarded as suitable for invest- 
ment purposes, and even though any such securities or other property 
may be extra hazardous or speculative; it being my intention that in the 
selection of securities or other property to be retained or acquired by 
my executors and trustee that such executors and trustee shall have 
absolute authority unrestricted by the fact that they are retaining or 
acquiring the same in a fiduciary capacity, and as broad as such auth- 
ority would be if they were individuals acting in their own individual 
interest. 

I hereby empower my executors and trustee to borrow money on 
the security of any of the assets of my estate if necessary in order to 
pay my indebtedness or the cash bequests promptly. 


IN TESTIMONY WHEREOF, I have hereunto affixed my hand and 
seal to this my Last Will and Testament, at Washington, D. C., this 
18th day of November 1957. 

/s/ Edna B. Hoffman (SEAL) 
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The foregoing instrument was this 18th day of November 1957, 
signed, sealed, published and declared by the said testatrix, Edna B. 
Hoffman, as and for her last Will and Testament, in the presence of us, 
who, at her request, and in her presence, and in the presence of each 
other, have hereunto subscribed our names as witnesses hereto, we 
and each of us believing the said testatrix to be of sound and disposing 
mind and memory at the date hereof. 


/s/ Vivian 8. Elliott 3023 Oliver St., N. W. 
Washington 15, D.C. 


/s/ Lorraine E. Altheide 6904 - 24th Ave. 
West Hyattsville, Md. 


/s/ Turner A. Martin, Jr. 3000 - 20th St., N. E. 
Washington 18, D. C. 


[Exhibit 3A to deposition of Albert Jones] 
PETITION FOR LETTERS TESTAMENTARY 
To the Honorable, the Judges of the Orphans' Court of Frederick County: 


In the Matter of the Probate of the Last Will and Testament of 
Edna B. Hoffman (Howard) , deceased. 

The petition and application of Albert A. Jones and Harold A. Shade- 
line Who reside at Washington, D. C. and Baltimore, Md. reapecttally 
showeth: 

1. That they are citizens of the United States. | 

2. That they are the Executors named in the Last Will and Testa- 
ment of Edna B. Hoffman dated the 18th day of November, 1957. 

3. That the said Edna B. Hoffman was a resident of Frederick 
County, State of Maryland, and departed this life at ............ in said 
County on Saturday the 9th day of August, 1958. 

4. That the said Will has been read to the near relations; that he 
know of no other will or codicil of the decedent of subsequent date. 

5. That no caveat or notice of caveat has been filed to the said 
will. 
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6. That the decedent left surviving her the following heirs, vis: 
(NOTE:--Here name widow, widower, child or children, and if none, 
all the other heirs of deceased, giving their relationship and place of 
birth.) Relationship Age Over 

Name To Decedent Address or Under 18 

{Left Blank] 

7. That the decedent left fee-simple property as follows (state 
approximate value): [Left Blank] 

8. That the decedent left personal property including debts due him 
as follows (state approximate value): [Left Blank] 

9. That the decedent owed debts to the amount of approximately: 
[Left Blank] 

10. Does an examination of the papers of deceased indicate joint 
ownership, or ownership as tenants in common, in any bank, accounts, 
securities, or real estate? [Left Blank] 

WHEREFORE, your petitioners pray that the said paper writing be 
admitted to Probate as the Last Will and Testament, of the said decedent, 
and that Letters Testamentary thereon be granted to your petitioners, 
who offer United States Fidelity and Guaranty Co. as surety. 

ALBERT A. JONES 
HAROLD A. (HOWARD) SHADELINE 
COUNTY OF FREDERICK, STATE OF MARYLAND, to wit: 


Personally appeared Albert A. Jones, et al. Petitioners named in 


the above petition and application and being duly sworn according to 
law, did depose and say that the matters and things set forth in the afore- 
going petition and application are true to the best of their knowledge, 
infor mation and belief. 

SWORN AND SUBSCRIBED before me this 16th day of September , 
1958 

HARRY D. RADCLIFF ALBERT A. JONES 


Register of Wills for HAROLD A. (HOWARD) 
Frederick County SHADELINE 
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In the Matter of the Petition and Application of ) 
Albert A. Jones and Harold A. (Howard) Shade-) 
) 


line 


In the Orphans' 
Court of Frederick 
County. 


The foregoing Petition and Application having been read and con- 
sidered, and the facts therein alleged having been established by proof 
to the satisfaction of the Court, it is thereupon, this 16th day of Sep- 
tember, 1958, by the Orphans' Court of Frederick County, Ordered, 
that Letters Testamentary be and the same are hereby granted unto 
Albert A. Jones, et al. 

And it is further ordered, that before the said Albert A. Jones, et 
al shall act as such executors they shall execute a Bond to the State of 
Maryland, with security to be approved by the Court, as required by 
law, in the penalty of ----One Thousand dollars. 

MARY H. GREGORY 
FRANK C. SHOCK 
TRUE COPY TEST: SAMUEL Q. AUSHERMAN 
/s/ Thomas M. Eichelberger Judges of the Orphans’ Court 


Register of Wills for of Frederick County, Md. 


Frederick County, Md. 


[Exhibit 3 B to deposition of Albert Jones] 


INFORMATION REPORT 


By Albert A. Jones and Harold A. (Howard) Shadeline Executors 
Of The Estate of Edna B. Hoffman Deceased. 
Give the following information so far as known to you: 
1. Did the deceased, within two years prior to his death, make any 


transfer of any material part of his property in the nature of a/ final 


disposition or distribution thereof, other than bona fide sales for an 
adequate and full consideration in money or money's worth? 
(Answer, Yes or No) No 


* * * 
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2. Did the deceased, at the time of his death, have any interest 
as joint tenant in any real or personal property including bank or 
building or homestead association accounts ? 

(Answer, Yes or No) No 

* * * * 

The matters and facts set forth in this Report are true and complete 
to the best of my knowledge and belief. 

Date 9/16/58 ALBERT A. JONES 


HAROLD A. (HOWARD) 
SHADELINE 


Executors 
On this 16th day of September 1958, came Albert A. Jones, et al, 
Executors of the Estate of Edna B. Hoffman, deceased, and made oath 
before the subscriber in due form of law that the matters and facts set 
forth in the foregoing Report are true and complete to the best of his 
knowledge and belief. 


HARRY D. RADCLIFF 
* * 


[Filed April 29, 1959] 


ORDER GRANTING LEAVE TO FILE AMENDMENT TO 
ORIGINAL COMPLAINT BRINGING IN ADDITIONAL 
PARTIES 


cn 


Upon consideration of plaintiff's motion for leave to file an amend- 
ment to the original complaint filed herein, and of the pleadings, depo- 
sitions, and other matters of record herein, it is by the court this 29th 
day of April, 1959, 


ORDERED that the amendment to the gu attached to plain- 


/ 


- tiff's motion herein be and the same hereby ‘is-aeeepted as filed; and that 
it be and hereby is adopted as and for an amendment to said complaint, 
and it is, 

Further ordered that copies of the original complaint and the 
amendment thereto be served upon the newly designated defendants 
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therein, that is, Albert A. Jones, and Howard Shadeline, and it is, 
Further ordered that the original defendant, National Bank of 
Washington, be not required to file an amended answer herein, unless 


it Shall choose to do so. Aee® ZAa/ Ze IEE Bua) 
/s/ Alexander ali 

Judge 

+ 


[Filed April 30, 1959] 
AMENDMENT TO COMPLAINT 


As and for an Amendment to the original Complaint filed herein, 


September 22, 1958, plaintiff shows the following corrections and ad- 
ditions thereto: | 

1. The caption of the above entitled cause shall include as parties 
defendant , in addition to the National Bank of Washington, a corporation, 
Albert A. Jones, individually, and as ancilliary administrator of the 
estate of Edna B. Hotimen, National Press Building, Washington, D.C. 
as defendant No. 2; and HewardShadeline, individually and as ancilliary 
administrator of the estate of Edna B. Hoffman, Baltimore, Serva 
as defendant No. 3. 

2. Following paragraph 15 in the original complaint, there shall 
be inserted the following paragraph numbered 16. 

Fe Awe November 6, 1958, defendants Albert A. Sones, 

and HewardShadeline, qualified as ancilliary administrators, 

of the estate of Edna B. Hoffman in the District of Columbia, 

in proceedings before the United States District Court for the 

District of Columbia, sitting as a Probate Court, Administra- 

tion No. 96278. Said defendants have refused to join as party 


plaintiff in this action. 
* * 


62 


[ Filed Aug. 12, 1959] 


ANSWER OF DEFENDANTS ALBERT A. JONES 
AND HAROLD SHADELINE 


First Defense 


The Complaint, as amended, fails to state a claim against these 


defendants or either of them upon which relief can be granted. 


Second Defense 


Defendants admit the allegations contained in Paragraphs 1, 2 
and 3 of the Complaint; admit the allegations contained in Paragraph 4 
that Edna B. Hoffman died on August 9, 1958; that at the time of her 
death, she left surviving no parent, child, grandchild, brother, sister, 
or the child or children of a deceased brother or sister; that the said 
Edna B. Hoffman left a Last Will and Testament, which is on file with 
the Register of Wills of this Court; and that under the terms thereof, no 
devise or bequest is made to plaintiff; admit the allegations contained in 
Paragraph 7 of the Complaint; admit the allegations contained in Para- 
graph 8 in respect of the execution of the Trust Agreement, dated 
November 18, 1957, which is annexed to the Complaint as Exhibit A, 
and the execution of the Deed, dated November 18, 1957, recorded in 
Liber 10955, at folio 339, in the Office of the Recorder of Deeds for the 
District of Columbia; admit the allegation contained in Paragraph 12 
that defendant National Bank of Washington, as Trustee under the afore- 
said Trust Agreement, is holding certain personal property which was 
formerly owned and held by the said Edna B. Hoffman, but allege that 
they are without knowledge or information sufficient to form a belief as 
to the value of such personal property; admit the allegations contained 
in Paragraph 13 of the Complaint that the said Edna B. Hoffman was a 
resident of Frederick County, Maryland, at the time of her death and 
that her personal estate to the extent that it has a situs in the State of 
Maryland should be properly administered under the authority and di- 
rection of the Orphan's Court of Frederick County, Maryland; and allege 
that they are without knowledge or information sufficient to form a belief 
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as to the remaining allegations contained in Paragraph 13; allege that 

the allegations contained in Paragraph 14 constitute conclusions of law 
which they are not called upon to either admit or deny, but if the same 
become material, they demand strict proof thereof; admit the allegations 
contained in Paragraph 16 in the Amendment to the Complaint; and deny 
each and every of the remaining allegations contained in the Complaint. 


Third Defense 


Defendants further allege that the Trust Agreement, dated No- 


vember 18, 1957, annexed to the Complaint as Exhibit A, was duly and 
legally executed and delivered; that in pursuance of the terms thereof, 
the Settlor, the said Edna B. Hoffman, completely divested herself of 
all right, title and interest in and to the trust assets enumerated in Ex- 
hibit A annexed to the said Trust Agreement, and title thereto became 
and is vested in defendant National Bank of Washington, as Trustee; 
that in accordance with the powers and duties devolving upon it under 
and by virtue of the terms and conditions of said Trust Agreement, 
defendant National Bank of Washington has actively assumed the ad- 
ministration of the trust; and that said Trust Agreement is a ae and 
subsisting inter vivos trust. : 

WHEREFORE, having fully answered, these defendants pray that 
the Complaint, as amended, be dismissed as to them and that they re- 
cover their costs. 


* 


[ Certificate of Service] 


[ Filed Aug. 25, 1959] 
ORDER SUBSTITUTING PARTIES 


Upon consideration of the Motion of Michael Edelman, and Etta 
Edelman, to be substituted herein as parties plaintiff in the place and 
stead of Harry L. Hoffman, filed herein August 1959; and it appearing 
to the Court that the said Harry L. Hoffman is dead and that the moving 
parties are, respectively, his executor and the sole devisees under his 
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will, it is by the Court this 25th day of August, 1959; 

ORDERED, that Michael Edelman, individually, and as executor 
of the will of Harry L. Hoffman, deceased, and Etta Edelman, be, and 
they hereby are, substituted as parties plaintiff in this cause in the place 
and stead of Harry L. Hoffman. 

/s/ George L. Hart, Jr. 
Judge 


[ Filed Dec. 5, 1959] 
ORDER TO PLACE CAUSE ON READY CALENDAR 


Upon consideration of plaintiff's motion to place the above entitled 


cause on the Ready Calendar, and defendants’ objection thereto ccuae 
$e to complete discovery, it is by the Court this 5th day of 
December, 1959: 

ORDERED that the above entitled cause be placed on the Ready 
Calendar January 5, 1959, and that counsel for all parties are directed 
to file a certificate of readiness on or before said date. 

/s/ R.B. Keech 
Judge 
[Certificate of Service] 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


MICHAEL EDELMAN, Et Al, 
Plaintiffs. 


versus : Civil Action 
_ 2407-58 
THE NATIONAL BANK OF WASHINGTON, Et Al: | 


Defendants 


Washington, D. C. 
Tuesday, December 22, 1959 


Deposition of MICHAEL EDELMAN, one of the Plaintiffs in the 
above-entitled cause, called for examination by counsel for Defendant 
National Bank of Washington, pursuant to notice, 

* * * * 
MICHAEL EDELMAN, 
one of the Plaintiffs, was called for examination by counsel for Defend- 
ant the National Bank of Washington and, after having been sworn by the 
notary, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR THE DEFENDANT 
THE NATIONAL BANK OF WASHINGTON 
BY MR. CARMODY: | 

Q. Will you please state your full name? A. Michael Edelman. 

Q. Where do you live? A. 5318 Diamond Street, Philadelphia, 
Pennsylvania. | 

Q. What is your occupation? A. I am an attorney. ! 


Q. How long have you been a member of the Bar? A. Since 
1925. | 


Q. Have you been practicing continuously since that time? 
A. I have. 
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. Where? A. Philadelphia. 

. Do you live in Philadelphia too? A. I do. 

. Harry L. Hoffman was your uncle, was he? A. Yes. 
. Is Etta Edelman your mother? A. Yes. 

. Is she still living? A. Yes. 

. How old is she? A. She will be eighty-nine her next 


. Etta Edelman was the sister of Harry Hoffman, is that true? 
A. Yes. 

Q. When did Mr. Hoffman die? A. June 28, 1959 I believe is 
the exact date. 

Q. How old was he? A. Probably two or three years younger 
than my mother. I would say he was about eighty-five or eighty-six 
when he died. 

Q. Have you been close to Mr. Hoffman during the intervening 
years? A. Oh yes. 

Q. Over what period of time would that extend? A. Since I was 
born. 

Q. How old are you? A. Sixty-one. 

Q. Are you familiar with all his business transactions ? A. No. 
lam familiar with a great many of them. 

Q. Did there come a time when you became more familiar than 
at other times during your acquaintanceship with him? A. I would say 
in the years from 1943 on, 1942, something like that when they moved 
to Braddock Heights. 


Q. Prior to that time your acquaintanceship with him was more 


or less social rather than business? A. It has never been business. 
It has always been social. 

Q. You were requested to bring some papers with you here 
today. Did you bring them? A. I brought some papers in. If you ask 
me which ones I will tell you which ones. 

Q. The ones we sent you a notice of. 
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MR. DOWDEY: I will give you a copy of his letter. 
BY MR. CARMODY: 

Q. Do you have any life insurance policies on the life of Harry 
L. Hoffman? A. I do not. 

Q. Did you ever see any? A. Some years ago. 

Q. When? A. I would say in the late 1940's or early 1950's. 

Q. Did Mr. Hoffman ever execute a trust agreement? A. No. 

Q. Did you ever have power of attorney to sign sas on his 
checking account? A. Yes, a power of attorney. 

Q. Do you have a copy of that? A. No, that was given to the 
bank. 

Q. Didn't you have an office copy? A. No. 

Q. What bank was that? A. Central-Penn National Bank of 
Philadelphia and Provident Tradesmen's Bank in Philadelphia. 

Q. When were those accounts opened? A. Sometime in 1953 
or 1954. : 

Q. Prior to that time had Mr. Hoffman ever done any business 
in Philadelphia before? A. I would say years before when he lived in 
Philadelphia. | 

Q. How many years? A. Well I suppose in the middle period 
between 1900 and 1915, perhaps 1918. I wouldn't know the exact date. 

Q. As I understand your testimony somewhere in the vicinity 
of 1915 during Mr. Hoffman's youth or early stages of his career he 
may have done some business in Philadelphia but then he did not do 
any more until 1953 or 1954, is that correct? A. That is correct to 
the best of my knowledge. | 

Q. At whose insistence was that account opened up? A. At 
his own, I suppose. 

Q. Is that your own bank? A. One of them was my bank. 

Which one? A. Central-Penn National. 


Q. | 

Q. Did you take him down and introduce him? A. Yes. 

Q. Do you recall how much was initially deposited there? 
| 
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A. No, I don't. I think the initial deposit was somewhere around 
$8,000 or $9,000. 

Q. Do you know where that came from? A. I think it was the 
proceeds of an insurance policy. 

Q. One or two? A. One. To the best of my recollection. 

Q. Did you handle it for him? A. The insurance? 

Q. Yes. A. No. 

Q. Do you know how far Mr. Hoffman went to school? A. No. 

Q. Was Mr. Hoffman able to do aught else but write his name? 
A. As far as I know he could. 

Q. Do you have any idea how far he went to school? A. He 


was not born in this country and he came here as a young man. I 


don't know how far he went to school. 

Q. Could he read? A. Oh yes, very well. 

Q. Could he read financial statements as far as you know? 
A. You mean could he analyze them? 

Q. Yes. A. I woulnd’t know. I never reviewed any with him. 

Q. Commencing in 1953 or 1954 you became quite familiar 
then with the business, is that right? A. No, I became familiar with 
it to some degree. When they sold the business which I believe was in 
1941 or 1942 and during the years both Mr. and Mrs. Hoffman would 
tell me about some of the things they did. 

Q. So you would see them when they first sold the business in 
1941 and 1942? That is when you became intimately connected with 
their affairs, is that right? A. No,I knew something about it. I had 
nothing to do with the sale or nothing to do with the agreements or any 
of the transactions, but I knew they had sold their business. 

Q. When you say they had sold their business, what kind of 
pusiness are you referring to? A. They were in the cleaning and dye- 
ing business under the name of Hoffman Company in Washington, D. Cc. 
They sold that business sometime in the early 1940's. 

Q. Was that a corporation? A. I think at that time it was a 
corporation. 
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Q. Do you know what the relative stock ownership in this busi- 
ness was? A. At what time? 

Q. When it was sold? A. Fifty-fifty. Mr. Hoffman owned half 
I understand and Mrs. Hoffman owned half. 

Q. Do you know that Mrs. Hoffman advanced $1,500 during 1917 
in connection with the business? A. No, not to my knowledge. 

Q. Did you ever hear Mr. Hoffman say that she had? A. No. 

Q. Did you ever see the books reflecting that she had? A. No. 

Q. Do you know that $1,500 had been borrowed from her mother 
Mrs. Bumpus? A. I knew nothing about the initial transaction, Mr. 
Carmody. 
Q. Do you know that Mrs. Hoffman worked in the business? 
A. Yes. 

Q. Do you know the extent of her participation in it ? A. Well, 
I visited Washington from time to time and Mrs. Hoffman apparently 
was in charge of the office. Later I understand she became = member 
of the firm. 

Q. And she kept all the books, did she? A. She kept all the 
books under the direction of a Mr. White who was an accountant. 

Q. Mr. Hoffman, what did he do? Was he the operating man? 

A. Mr. Hoffman himself had duties of which I had no direct 


knowledge. He was on the outside as much as I knew and was also in 


charge of the cleaning plant. 

Q. When you first developed an acquaintance with the business 
in 1941 or 1942 did you study their records to see how they had accumu- 
lated the property over the years? A. I did not. 

Q. You know do you not that all the property which i is the subject 
matter of this suit is property which was at one time owned by the 
corporation? A. Yes, I would say so. 

Q. And I believe you have testified that the stock in: the company 
was owned fifty-fifty by Mr. and Mrs. Hoffman at the time that the 
business was sold? A. Sol understand. However, I had no direct 
knowledge of that except when the corporation was dissolved sometime 
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in 1950, 1952 or 1953 and I forget the exact date but I knew at that time 
that they each owned one half of the stock. 

How far back that joint ownership or half ownership had gone I 
do not know. 

Q. Did you ever hear of the Federal Cleaning and Dyeing Com- 
pany? A. Yes. 

Q. What do you know about that? A. I just know that there were 

several names under which they operated. Federal Cleaning I 
knew of and also the Sharon Company and the Hoffman Company and I 
think at one time they had a name something like Safeway or Saveway 
but I knew nothing about the relationship between the various corpora- 
tions and Mr. and Mrs. Hoffman. 

Q. Do you know what the consideration was for the sale of the 
business in 1941? A. No. 

Q. Do you know to whom it was sold? A. ToaMr. Taylor. 


Q. Was it at that time that the name Hoffman and Company was 


changed to Sharon Company? A. Solunderstand. Again I had nothing 
to do with that. 

Q. Who did you understand it from Mr. Hoffman? A. In general 
conversation over the years I knew they had changed the name to Sharon 
Company because the name Hoffman Company was retained by the per- 
son who bought the business and the name had a value in that particular 
type of business. 

Q. Did you tell us when the Sharon Company was dissolved? 

A. I don't know exactly. It was sometime in the early 1950's. I did 
not handle the dissolution. 

Q. So between 1942 when they sold the business and 1951 when 

the corporation was dissolved -- A. If that is the date. 

Q. Assuming they are the dates, the Sharon Company was still 
in existence, is that right? A. To the best of my knowledge. 

Q. Did you have anything to do with the dissolution of the Sharon 
Company? A. I had nothing to do with it except that both Mr. and 
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Mrs. Hoffman talked to me about it and they considered dissolution. 

They consulted their attorneys at that time and they were told 
that -- 

Q. Just a moment. A. You are aksing me what I know. 

Q. I don't want you to tell me about hearsay, what somebody 
told them. You tell us what you know about it. A. Anything that I 
know would have to be hearsay, Mr. Carmody. 

Q. Anything you heard from Mr. and Mrs. Hoffman and not 
what the attorneys told Mr. and Mrs. Hoffman. A. Do you want me to 
repeat what Mr. and Mrs. Hoffman or either of them told me? 

Q. You can do that if you see fit. A. Mr. and Mrs. Hoffman 
told me they conferred with their attorneys and asked whether they 
could dissolve the corporation because the earnings of the corporation 

were paid out in two forms, one form that of wages or salaries 
and the other form of dividends. | 

They were afraid that the Federal Government and the Virginia 
Government would not let them draw very much as wages, and that 
all the earnings were or substantially all the earnings would be treated, 
as dividends and therefore apparently taxed at a higher rate, 

When they talked about dissolution they were told where might 
be substantial taxes -- | 

Q. You said they were told. By whom? By you? A. No, 
by you, by Mr. Jones and by an accountant. They were told that upon 
dissolution there might be very substantial taxes running toa mini- 
mum of $10,000 and that under certain conditions if the Government 
checked the records and disagreed ‘with allowances they had shown 
for previous years it might run as high as $30,000 or $40,000. They 


were very much concerned about that. 


Q. You are repeating what? A. What Mr. and Mrs. Hoffman 


indicated to me. 
Q. Bothtold you? A. Yes. 
Q. When did they tell you? A. I visited them quite ‘often from 
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the period shortly after the war. 

Q. Which war are you talking about? A. The second World 
War. I was there quite often, I would say five or six times a year, 
sometimes more often and during that period they were very much 
concerned and asked me to come down there to talk about it. They said 
if they did not dissolve they would have very little to live on. 


If they did dissolve they were afraid they would lose what they 


had. Therefore they spoke to me about it and asked if I knew any way 
of saving any money. I saidI did not because I was not a tax expert. 
They had attorneys who were tax experts and accountants. 

Q. Did you make any suggestion at all? A. YesIdid. Just 
about that time I found a squib of Prentice Hall which said a month ago 
that Congress had enacted legislation to permit a corporation to trans- 
fer its real estate to stockholders and in that event there would be no 
tax. 

I sent Mr. Hoffman a letter which they then transmitted to the 
attorneys and to the accountant. 

Q. Do you have a copy of that letter? A. I may have it. I don't 
know. Iam sure I can find it. 

Q. If you do find it would you furnish us with a copy of it? 

A. Yes, surely. 

Q. Do you have any idea when the date of that would be? 

A. Idon’t remember. It was the early 1950's but it was the time you 
mention as the period prior to the dissolution. 

Mrs. Hoffman then consulted her attorneys and I met with you, 
Mr. Carmody, and one of the men in your office to discuss the possi- 
bilities. I don't remember the time. After that discussion the opinion 
of your associate was that it was not practical. However, it was pur- 
sued further. The accountant and Mr. Jones who was the other attorney 
in the matter -- 

Q. You said the other attorney. Who was he representing ? 

A. Mr. and Mrs. Hoffman felt that it might be worth pursuing and they 
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did and finally decided they would dissolve the corporation under that 


statute. The assets of the corporation were transferred to Mr. and Mrs. 
Hoffman. : 

Q. Just at that point they were transferred as tenants. in common, 
were they not, the real estate? A. Yes. 

Q. The personal property was transferred that way too, was it 
not? A. I did not know anything about the personal property. 

Q. Was it your suggestion that it be transferred as tenants in 
common? A. No, my suggestion was that it be transferred as joint 
tenants. | 

Q. It was? A. Yes. 

Q. Do you have any correspondence about that? A. No I don't 
have any. There is a letter from Mrs. Hoffman to me in which she men- 
tioned the fact that I had suggested that it be joint tenants and that there 
had been some discussion later that it be made to them as pater 
and finally it was transferred to them as tenants in common. 

Q. Why did you want it transferred as joint tenants? | A. My 
opinion had been that as husband and wife that they would own it jointly. 
I might say that was merely my opinion. I did say they should be guided 
by their attorneys. 

Q. Did you have any correspondence with Mr. Jones about it? 
A. I think I had some slight correspondence with Mrs. Hoffman and 
Mr. Hoffman gave Mr. Jones a copy of the letters that I had sent about 
this new Statute. : 

Q. And that letter was written to Mrs. Hoffman, was it not? 

A. It was written to Mrs. Hoffman, yes. It may have been written to 
both of them. I don't recall. I wrote to whichever one had spoken to 
me about it at the particular time, but it was intended for both of them. 

Q. You had not met with them and discussed it and had one con- 
ference in our office? A. Yes. | 

Q. Did you meet at another time with them and ciscuse it? 

A. Yes, in their home and I also saw the accountant with Mrs. Hoffman 
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and I think a couple of times with Mr. Hoffman. 

Q. As far as you know you never had written any letter to 
Mr. Jones? A. I did not say that. I said I may have some letters that 
Mr. Jones saw, my original letter to Mrs. Hoffman. 

Q. You brought this letter with you? A. I did not bring it. 

I brought a few pages. 

Q. Do you have voluminous records? A. I have several files. 
I did not want to carry a whole load with me. If you want particular 
letters I will find them. 

Q. It was your suggestion as I understand your testimony that 
they should take it as join* tenants or tenants by the entirety? A. No, 
I did not talk about tenants by the entirety because I did not know you 
had such procedure in Washington. 

Q. Joint tenants? A. Yes, in Pennsylvania we have tenants 
by entirety but I understand that is peculiar to Pennsylvania and one 
or two other States. 


Q. As far as you can recollect you never made any suggestion 
that they should take it as tenants in common? A. Not that I recall. 

Q. Would you look at this photostatic copy of a letter? Would 
you identify it to see if it is your signature? A. That would be my 


signature. 

Q. And this letter is dated May 31, 1951? A. Yes. 

MR. CARMODY: Would you mark this please as Defendant 
Bank's Exhibit No. 1 for identification. 


(Letter, May 31, 1951 to Albert A. Jones from 
Michael Edelman was marked Defendant Banks' 
Exhibit No. 1 for identification.) 


Defendant Banks' Exhibit 1 


Law Offices 
MICHAEL EDELMAN 


* * * 


May 31, 1951 


Albert A. Jones, Esq. 
National Press Building 
Washington, D. C. Re: SHARON CORP. 


Dear Mr. Jones: 

Since meeting with you, I have again met with Mr. Guy S. 
Kidwell, C.P.A., of 16 E. Antietam Street, Hagerstown, Maryland. 

I reviewed with Mr. Kidwell the substance of the views ex- 
pressed by you, and explained to him the need for reports filed by 
him to be signed without any reservations as to verification, etc. 

Mr. Kidwell stated that he is able to make any report required without 
any stamp being put thereon indicating lack of records to verify the 
figures in his report. 

May I ask that you write either to Mr. Kidwell or to me, indicat - 
ing what report or reports you require at this time. He will be able to 
have such reports ready for you before the end of June. We should 
therefore be ready to proceed with the dissolution of the corporation 
and the distribution of its assets early in July, and complete everything 
within that month. 

As to the deed which you are having prepared, the Grantees 
should be Harry L. Hoffman and Edna B. Hoffman as tenants in common, 
or as partners, whichever you feel is more expedient. It was Mr. 
Kidwell's thought that they operate the properties in Washington, D.C. 
as a partnership, to show the interest of each as separate from that of 
the other. 

If there is anything that you require in which I can be of assist- 
ance, please feel free to call on me at any time. 


Sincerely yours, 


ME/b /s/ Michael Edelman 
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BY MR. CARMODY: 

Q. Now Mr. Edelman you knew that both Mr. and Mrs. Hoffman 
had worked long and arduously in this business, did:you not? A. Yes 
I do and did. 

Q. And you knew also or had you heard that Mrs. Hoffman had 
contributed some of her own money into it? A. I knew she contributed 
some money. I did not know how much. 

Q. Was it a perfectly natural thing for you to suggest that they 
should take property in common as tenants in common and not joint 
tenants? A. It never occurred to me because they were not talking 
about their relative contributions. 

Q. They had no children, did they? A. They had no children. 

Q. And we are talking about 1951 when they were both quite 
elderly, isn't that right? A. Weare talking about 1951. 

Q. That is eight years ago? A. Yes. 

Q. Isn't it a fact that you wrote to Mr. Jones on May 31, 1951 
and gave him instructions that the deed was to be prepared at this time 
as tenants incommon? A. That may be because my own suggestion 
was that they take by joint tenancy. There may have been conversations 
as a result of which I wrote this letter at the instructions of Mr. and 
Mrs. Hoffman. 

Q. A few minutes ago you said that your recommendation was 
that they take as joint tenants? A. That is right. 


Q. Now you said that you may have written to Mr. Jones and 


instructed him they should be tenants in common? A. Asa result of 
conversations after I made my own suggestion that they take as joint 
tenants and they decided they wanted to take as tenants in common. 

Q. In this letter of May 31, 1951 which is addressed to Mr. 
Jones and which has been marked as Defendant Bank's Exhibit No. 1 
for identification, you say and I quote, 

"ag to the deed which you are having prepared, the 

Grantees should be Harry L. Hoffman and Edna B. 
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Hoffman as tenants in common, or as partners, 

whichever you feel is more exgedient. It was 

Mr. Kidwell's thought that they operate the pro- 

perties in Washington, D. C. as a partnership, 

to show the interest of each as separate from 

that of the other.” 

You wrote that, didn't you? A. Oh yes. 

Q. So that apparently as a result of some ponversarion you had 
either with Mr. or Mrs. Hoffman or both you changed your original 
thinking from that that the parties should be in, should take title as 
joint tenants to this recommendation that they should take it as tenants 
in common? A. After I suggested to Mr. and Mrs. Hoffman that joint 
tenancy would be the more desirable way of taking title and at their re- 
quest I talked to Mr. Kidwell and following talks with Mr. Kidwell and 
his discussion with them you asked me to write this letter to ee 
Mr. Jones how to prepare the Deed. 

Q. At that time had either of the parties talked to you about a 
will? A. No. 

Q. They had not talked to you about what kind of a will they had? 
A. They told me they had discussed a will for them some years ago. 

Q. What did they say the will contained? A. They were not 
too clear about what the will said except that in the event of the death 

of either one the other one would get the entire estate. 

Q. Didn't they tell you that upon the death of the one the survivor 


would get the income for the rest of his life and upon the death of the 


survivor the property would go as it has? A. No. 

Q. They never told you that? A. No, they apparently did not 
know that. 

Q. They said that upon the death of one the survivor would get 
all the estate? A. That was the understanding and my understanding 
from the discussion. 

Q. Did you ever see the will? A. No. 
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MR. DOWDEY: Do you have a copy of the will? 

MR. CARMODY: No. 

MR. DOWDEY: Did you draw up the will? 

MR. CARMODY: No, I did not keep a copy of the will. 

BY MR. CARMODY: 

Q. So in 1951 you were taking a vital interest in the affairs of 
Mrs. Hoffman, weren't you? A. I was taking an interest in it in the 
sense that when I visited them they talked to me about their troubles 
and asked me what I would think. 

Q. Did they have any other troubles other than financial ? 

A. They were enough. 

Q. I did not ask you that. Were they having any others ? 
A. Not that I know of. They were not financial troubles. They were 
problems as to how to dispose of the interest in the corporation without 
a financial loss. 


Q. And you were counseling them and advising them? A. I 


was not counseling them. They had you as an attorney and they had 
Mr. Jones as an attorney and Mr. Kidwell as an accountant. 

Q. Mr. Jones was -- A. Let me finish my answer, Mr. 
Carmody. You have asked a question. 

Q. Goahead. A. At all timesl discussed things with them 
with the thought that they would then go back and talk with you. 

Q. Mr. Jones was their income tax attorney? A. Yes, but as 
I understood from them that any expression of opinion from him was 
always subject to your approval. 

Q. As far as I know I was always representing them in the 
preparation of leases and things of that kind. A. I knew from time to 
time you prepared leases because I saw them. 

Q. They had to be submitted to you for approval, didn't they? 
A. No, they asked me to look at them and asked me if I would express 

my thoughts and sometimes I expressed thoughts and they 
expressed others. 
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Pennsylvania leases are different from Washington eases: 
Some provisions which I might think adequate or necessary or advisable 
you might think were not appropriate. | 

Q. You were satisfied that when the Sharon Corporation was 
about dissolved that the assets should be conveyed to Mr. and Mrs. 
Hoffman as tenants incommon? A. It had nothing to do with my 
situation. I had nothing to do with that arrangement. 

Q. Would you care to read this letter, and Iam showing you 
Defendant Bank's Exhibit No. 1 for identification? 

Having read that letter do you want to change your answer at 
all? A. Will you read the question and the answer that I gave? 

(Pending question and answer read. ) 


BY MR. CARMODY: 
Q. Do you want that answer to stand? A. Yes, chats is sub- 


stantially what the situation was. 

Q. Then why did you instruct Mr. Jones, and I quote, 

"Ags to the Deed which you are having prepared, the | 

Grantees should be Harry L. Hoffman and Edna B. : 

Hoffman as tenants in common, --"? 
A. Because as I have indicated there were discussions that ran for 

maybe one or two or three weeks, and I forget the period of 
time as to how long as to how the deed should be made and this was in 
the home of Mr. and Mrs. Hoffman after I talked to Mr. Kidwell, and 
they asked me to write the letter to Mr. Jones which I did. 

Q. Who was Mr. Kidwell? A. Kidwell was the auditor in 
Hagerstown who audited the books and set up the report borg the Internal 
Revenue Department. 

Q. The property that we are talking about to be conveyed as 
tenants in common is the property involved in this suit, is that not 
true? A. Yes. 

Q. And at the same time there was also a house in Braddock 


Heights which was also owned by the Sharon Company, is that right? 
A. Yes. 
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Q. Was that conveyed as tenants in common too? A. I under- 


stand it was at that time. 
Q. Thereafter was that deed changed to joint common or 

tenants by the entirety? A. I was informed later it was changed. 

. Did you have anything to do with that? A. No. 

. Who told you it had been changed? A. Mr. Hoffman. 

. When? A. Sometime after it was done. 

_ When was it done? A. I don't know. 

_ He told you it had been done? A. He told me it had been 


Q. Can't you fix any time at all? A. No. 

Q. Did he tell you who suggested it? A. No. He suggested 
he and Mrs. Hoffman were going to some attorney or real estate man 
in Frederick. 

Q. That was their home? A. That was their home. 

Q. The other property from which they were getting the revenue, 
the business property was permitted to remain as tenants in common? 
A. Whatever title was given originally remained. 

Q. You knew it was tenants in common? A. You said it was 
permitted and I said the title remained. 

Q. That setup continued up to the death of Mr. and Mrs. 
Hoffman? A. Yes. 

Q. You have mentioned insurance policies. Can you tell us 
what companies were involved? A. The Prudential Life Insurance 

Company of New Jersey. 

Q. Do you know the fact amount of it? A. I don't recall. It 
was pretty close to $10,000. I think that was the face amount. 

Q. Do you know where the policy was? A. Nosir. 

Q. Do you know who the beneficiary was under the policy? 

A. I think Mrs. Hoffman was at one time. I don't know who the bene- 
ficiary was originally. 

Q. What time are you talking about that you think Mrs. Hoffman 
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was? A. After they were married. 

Q. Was she the beneficiary as late as 1951? A. To the best 
of my knowledge, yes. 

Q. Was she in 1952? A. To the best of my knowledge, yes. 

Q. You saw the policy, didn't you? A. I don't recall, Mr. 
Carmody whether I saw it or not, but my recollection is that Mr. Hoff- 


man said Mrs. Hoffman was the beneficiary. 
Q. Did Mr. Hoffman bring the policy to you to handle it? 
A. No. My recollection is that it was handled by whoever the pagent 
was in Washington, D. C. 
Q. Do you know when that was? A. Sometime in late . 1952 or 
early 1953. 
Q. Was there another policy too? A. There was another policy. 


I forget the name of that company. 

Q. New York Life? A. It may have been New York Life. 

Q. Is that a paid up policy? A. I don't remember. I don't 
think it is a paid up policy. 

Q. Do you know how much the New York Life policy was? 
A. No, but I think it was smaller than the other. 

Q. Was it $1,000? A. I think it was in excess of $1, 000. 

Q. Did Mr. Hoffman get the cash surrender value of - policy? 
A. Yes. : 

Q. How do you know that? A. Hetold me. I may have been 
with him when he got it. 

Q. You may have been with him? A. In Washington, yes. 

Q. Did he tell you he went to the safe deposit box and got it 
out of the safe deposit box? A. No. | 

Q. You knew he had a safe deposit box? A. No. 

Q. You did not ask him where he got the policy? A. No. 

Q. Did you ever talk about surrendering the policy prior to 
the time he was going to surrender it? A. No. ! 

Q. You never did? A. No. 
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Q. You have testified that you may have been with him when he 
did surrender it and did get the money? A. That is right. 

Q. Was that a mere happenstance, 2 coincidence? A. I wouldn't 
be able to say whether I happened to be in Washington when he got it 
cashed or whether it was by arrangement. 

Q. It is quite an important point. Will you please search your 
memory and let us know whether it was by arrangement? A. To the 
pest of my recollection I was in Washington, but whether it was by 
appointment or whether while I was there Mr. Hoffman said he wanted 
to do it, I cannot recall. 


Q. Do you recall going to the insurance company with him? 
A. Yes. 
Q. You do recall that? A. Yes, an office in Washington. 


Q. Was it all handled the same day you went there? You went 
in there and got the check? A. No, I don't remember. I don't think so. 
I think he got the check at a later date. 

—Q. What was the necessity of your going with him? A. There 
wasn't any necessity. 

Q. Why did you go? A. He asked me to go with him. 

Q. At the time you met him on that day he had the policies with 
him, is that right? A. Yes. 

Q. Was the check mailed to Mr. Hoffman? A. Undoubtedly it 
was. It was not mailed to me. 

Q. Was it addressed to Mr. Hoffman in your care? A. I don't 
recall. 

Q. Could it have been? A. It is possible. 


Q. And after that was done then you issued those instructions, 
didn't you? A. Issued what instructions ? 
Q. To have it mailed to Mr. Hoffman in your care in Phila- 


delphia? A. No, I gave no instructions. What instructions were given 
were given by Mr. Hoffman. 

Q. Did any reason suggest itself to you as to why the check 
should have been mailed to your office? A. No, no particular reason. 
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Q. As a matter of fact, that was the beginning of the trouble 
between Mr. and Mrs. Hoffman, was it not? They were having dis- 
agreements? A. Mr. Carmody, they had disagreements of: various 
kinds as other husbands and wives do way back. 

Q. Iam talking now about the difficulty and disagreements of 
a more serious character? A. I couldn't tell you whether that was the 
beginning of a sequence or an end. 


Q. As far as you know did Mrs. Hoffman know about these 
policies? A. I don't know what discussions Mr. Hoffman had with 


Mrs. Hoffman. ; 

Q. Did you ask Mr. Hoffman if he discussed it with his wife? 
A. No. 

Q. You were not interested? A. It did not occur to me to ask. 

Q. Did he ascribe any reason why he was taking this policy on 
which his wife was a beneficiary and was going to obtain the cash sur- 
render value of it? A. Just that he wanted the cash surrender value. 

Q. Do you know how much he got? A. It was something under 
the face value and something under $10,000, but I don't remember. I 
could find out if it is important. 

Q. Do you have any correspondence? A. I do not have it with 
me but I can get the figure for you? 

Q. Do you have any correspondence that you wrote Mr. Hoffman? 
A. I don't recall if there was any correspondence between the company 
and Mr. Hoffman and myself, but I can find out what the figure was. 

Q. Why would there be any correspondence between you and 
the company? A. I don't know if there was any correspondence but 
I do know that I have the figure somewhere in my file. 

Q. I understood you to say that you went with him when he sur- 
rendered the policy? A. Yes. 

Q. Will you give us again the best of your recollection as to 
what instructions he gave as to where the check was to be mailed to? 
A. I don't remember, Mr. Carmody. 
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Q. Do you recall that it was mailed to you? A. I don't recall 
that either. It may have been. 

Q. It may have been? A. Yes. 

Q. Do you recall taking the proceeds of the policy and opening 
up an account in Philadelphia for him? A. Yes, Mr. Hoffman and I 
went there and opened the account. 

Q. Manifestly you must have done that at some later date? 
A. Sometime afterward. 

Q. That was all done pursuant to agreement between yourself 


and Mr. Hoffman? A. No, it was done pursuant to Mr. Hoffman's re- 


quest. There was no such thing as agreement. 

Q. Mr. Hoffman had no other account in Philadelphia? A. Not 
at that time. 

Q. And as your testimony showed he had not had since 1915? 
A. So far as I know. 

Q. And the cash surrender value of these two policies was 
taken out and opened up an account in Philadelphia, is that right ? A. Yes. 

Q. What bank? A. The Central-Penn National Bank. 

Q. The proceeds of both of them were deposited there? A. I 
don't know whether Mr. Hoffman deposited all the proceeds or a sub- 
stantial part. 

Q. You went with him, didn't you? A. The check from the 
Prudential I think was used as a deposit in its entirety. My recollection 
is that the New York Life, if that is the name of the other company, 
gave him the check which Mr. Hoffman cashed and deposited part of 
the proceeds. 

Q. Prudential Life insurance was the big one? A. Yes, that 
was something that was fairly close to $10,000. 

Q. Was that Prudential Life or could it have been Mutual 
Benefit Life? A. It could have been. 

Q. Mutual Benefit Life Insurance of Newark? A. Could have 
been. 
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Q. You took Mr. Hoffman around and introduced him to the bank 
officials? A. I introduced him to the man in charge of opening the 
accounts. 

Q. At that same time did you get a power of attorney ? 

A. Mr. Hoffman executed a power of attorney for me to draw checks. 

Q. Do you have all the cancelled checks? A. Yes, I have all of 
the canceled checks. | 

Q. Could we see them please? A. Yes. I don't have them for 

the year 1957. I remember that I could not locate them but I 
will continue to look for them. 

These are 1953 to the end of 1956. And this is 1958. 

Q. Mr. Edelman, you have produced and have shown to me a 
bank statement from the Central-Penn National Bank of Philadelphia 
showing a statement in account with Harry L. Hoffman and then it has 
the name Michael Edelman, 2200 Girard Trust Building, Philadelphia, 
Pennsylvania and a deposit on October 9, 1953 of $8,557.43. 

I will ask you if this is a check which represented the cash sur- 
render value of the insurance policy of either the Prudential Life 
Insurance or the Mutual Benefit Life? A. I would say probably that 
was the check from the insurance company. 

Q. And this is the same account upon which you had the power 
of attorney? A. That is correct. 

Q. Was there any reason for Mr. Hoffman to give you power of 
attorney on his bank account? A. Yes, he felt he might be ill and he 
would want to have some available means of paying any bills that he 
had without delays. 

Q. He was trying to keep it away from his wife too, wasn't he? 

Did you ever tell Mrs. Hoffman that Mr. Hoffman had done this ? 

. No. 


Q. You did know that they had a plan where they were dividing 
the proceeds of the rents from the property and they had the property 


as tenants incommon? A. Yes. 
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Q. You were friendly with both of them? A. Yes, very friendly. 

Q. Didn't it occur to you that Mrs. Hoffman would like to know 
that a policy on which she was the beneficiary had been turned into the 
company for the cash surrender value? A. No, I felt Mr. Hoffman had 


a right to do whatever he wanted to. 

Q. And Mr. Hoffman thought so too, didn't he? A. Yes. 

Q. What did you use this account for, for what purpose was it 
used? Were there any investments made? A. Some investments were 
made from time to time. 

Q. Who made those investments? A. Mr. Hoffman chose the 
investments. 

Q. Would there be correspondence about that ? A. No. 

Q. How would you know which stocks to buy? A. Mr. Hoffman 
visited quite often and we spoke on the telephone quite often and when 
he decided he wanted to buy certain stocks that is what he wanted to 

buy and when he told me he wanted to sell that is what he sold. 

Q. This was done by telephone? A. No. We visited quite often 
back and forth and we also spoke on the telephone. 

Q. What broker did you use? A. Kidder, Peabody and Company 
in their Philadelphia office. 

Q. Where is their Philadelphia office? A. Fidelity Philadelphia 
Trust Company. 

Q. Is there any particular man you would speak with? A. A 
Mr. Lamb. 

Q. Is he still living? A. Yes. 

Q. Is he still with them? A. Yes. 

Q. Isn't it a fact that the rentals which Mr. Hoffman received 
representing one half of the net income from these local accounts were 
deposited in this account? A. No, they were deposited in another 
account. 

Q. Which other account? A. Inthe Provident Tradesmen. 
Originally it was called Provident Trust and then the name was changed 
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to Provident Tradesmen. 

Q. Where is it located? A. Seventeenth and Chester Streets 
in Philadelphia, Pennsylvania. 

Q. Do you have an account there? A. Yes. 

Q. That account was opened more or less at the time that 
this account was opened, is that right? A. I think it was opened some- 
what later and then Mr. Hoffman deposited his rent checks in the bank 
either at Frederick or in Washington. I don't recall which. And then 
for a time they were deposited in a bank in Philadelphia and then again 
for a time Mr. Hoffman opened an account ina pank in Frederick. 

Q. On the account in Frederick you did not have the power of 
attorney, did you? A. No. 

Q. But the two in Philadelphia you did? A. Yes. 

Q. On both of them? A. Yes. 

Q. Do you have office copies of these powers of attotney? 
A. Ido not. We went to the bank and Mr. Hoffman signed them and 


just the original was executed. They were the usual power of attorney 


given by a depositor to someone else to sign checks. 

Q. Would you say that power of attorney with the Central-Penn 
National Bank was executed more or less contemporaneously with this 
initial deposit? A. Yes I would say so. 

Q. On October 9th? A. I would say so. 

Q. There did come a time when the rentals which Mr. Hoffman 
was receiving were deposited in the Philadelphia bank, is that true? 
A. That is right. 

Q. Did he ever draw any checks on the bank? A. Oh yes. 

Q. Do you have any canceled checks which he drew? A. No, 

I haven't been able to locate those checks but I will be able to locate 
them in time. 

Q. You were the one who drew most of the checks, isn't that 
true? A. I drew a great number of the checks, as instructed by 
Mr. Hoffman, on both accounts. 
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Q. Those instructions would be oral or written? A. Oral. 
Q. Alloral? A. ‘Les. 
Q. How often would Mr. Hoffman visit you? A. It is pretty 


hard to tell. Sometimes once a month, sometimes once in two months, 


sometimes I would meet Mr. Hoffman in Washington when I had 
business here and we would meet. I saw him quite frequently. 

Q. As far as you know all of the purchases of stock were made 
from the Philadelphia accounts ? A. To the best of my knowledge. I 
don't know of any purchases Mr. Hoffman made from his account in any 
other bank. 

Q. Do you have a list of the securities which were purchased? 
A. No, but I can make it up if necessary. 

Q. Would you do that? A. If you wish. 

Q. Starting with the year 1953? A. From the date of the first 
purchase. 

Q. Do you recall how the stock certificates were registered? 
A. They were registered in different ways. Some were registered in 
Mr. Hoffman's name. Several were registered in my name as trustee 
for Mr. Hoffman. 

Several were registered in his name with a power of attorney 
to me. 

Q. Will you give us an example if you can recall of one that 
was registered in your name as trustee for Mr. Hoffman? A. I don't 
recall. I think Curtiss-Wright he bought some stock in the Curtiss- 
Wright Corporation which was registered in my name as trustee. 

Q. Was there a trust instrument? A. No. 

Q. Do you have a copy of that? A. No I don't. The original 
was left with the broker. 

Q. Atrust agreement is prepared by an attorney? A. No, 
the brokers have a short form which they send out. It is not even as 
long as the form the bank used for the power of attorney. 

Q. Do you know what that trust agreement provided upon the 
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death of Mr. Hoffman, who was to get the proceeds? A. I don't recall 


because we did not have that in mind. 

Q. Irrespective of whether you had it in mind or not, Mr. ‘Edel- 
man, will you please search your recollection and let me know if you 
can recall what the trust agreement provides? A. I will ask Mr. Lamb 
if he can locate it and let me see it. 

Q. You have no independent recollection? A. No. 

Q. What reason was there for taking some of them in your name 
as trustee and some of them in your name as attorney in fact ? ‘What was 
the reason for that? A. Mr. Hoffman felt that there might be a time when 
he wanted to sell immediately and there might be some difficulty if he 
were in Washington or Frederick and he could not sign the transfer and 
might lose a couple of days in which the market might change materially. 

Q. As far as you know Mrs. Hoffman knew nothing about this, did 
she? A. So far as I know. 

Q. You never told her, did you? A. She knew because they had 
made out joint income tax returns so that she knew at some time that 
Mr. Hoffman had bought the stock. | 

Q. You never told her, did you? A. No. 

MR. CARMODY: Would you mark these checks as Defendant 
Bank's Exhibits? Mark this first one as Defendant Bank's Exhibit No. 

2 for identification. 


(Check, October 31, 1958 to — L. 
Hoffman for $85.00, Central-Penn 
National Bank was marked Defendant 
Bank's Exhibit No. 2 for identification.) 


MR. CARMODY: And would you mark this as Defendant ane 
Exhibit 3. 


(Check, October 20, 1958 to Michael Edel- 
man for $750.00, Central - Penn National 
Bank was marked Defendant Bank's 
Exhibit No. 3 for identification.) 


* * * 


BY MR. CARMODY: 
Q. Mr. Edelman, I show you a canceled check which has been 
marked Defendant Bank's Exhibit No. 2 for identification which bears 
No. 70 and ask you if you recognize that? A. That is my signa- 


ture as attorney for Mr. Hoffman. 

Q. I show you also canceled check which had been marked 
Defendant Bank Exhibit No. 3 for identification which bears No. 71 and 
ask you if you recognize that? A. Yes, that is my signature as attorney 
for Mr. Hoffman. 

Q. Referring to Exhibit 2 for identification, this is all made out 
in your own handwriting, isn't it? A. That is correct. 

Q. The payee on the check is Harry L. Hoffman and it is signed 
Harry L. Hoffman by you as attorney? A. That is correct. 

Q. On the back of it it is endorsed Harry L. Hoffman by you as 
attorney? A. That is correct. 

Q. What happened to the proceeds of this check? A. This 
check was drawn to send Mr. Hoffman the amount of his Social Security. 
He got Social Security of $84.70 monthly. I would deposit that and draw 
a check for $85.00 and give Mr. Hoffman a money order for $84.70. 

The thirty cents was the cost of the money order. I would send 
Mr. Hoffman the money order. 

Q. You mean the Social Security checks were being sent to your 
office, is that right? A. That is right. 

Q. Asa matter of fact, all of his checks were being sent to you, 
is that not right? A. No. The rent checks were all sent to Mr. Hoffman. 

Q. Did you write a letter requesting that the Social Security 
checks be sent to you? A. Mr. Hoffman wrote the letter. 

Q. Did you prepare it for him? A. I prepared it for him. 

Q. Did you prepare it in your office and you prepared it? A. I 
prepared it. 

Q. You have the checks which you prepared? A. I have the money 
order receipts. I don't have them here but I can produce them if you 


want them? 
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Q. You will produce them? A. Yes. 

MR. DOWDEY: Those checks are after Edna Hoffman's death. I 
don't know whether you noticed it or not, Mr. Carmody. I don't know 
whether it slipped your mind or not. 

MR.CARMODY: Ef is of some note. 

MR. DOWDEY: I wouldn't want to be put to all the trouble of making 
an accounting for something that is not important to you. I can say it is 
not important to us. , 

BY MR. CARMODY: 

Q. How about Defendant Bank's Exhibit No. 3 for identification 

which is a check in the amount of $750.00? What is that for? 

A. That was a reimbursement to me. When Mr. Hoffman bought AT&T 
stock he had to transfer $4,000 from his account to mine to buy the stock 
and I put up the difference. Mr. Hoffman then gave me part of the profits 
that he made on the stock and the balance of the cost for the shares. 

Q. How much profits did he give you? A. The OE were --I 
could not tell now. I would have to work it up. 

Q. Do you have another book besides the one you are looking 
at? You are looking at a canceled stub, is that right? A. I paid for the 


stock from my own account so I would have to look at my own check book 
to see that. 


Q. Do you have those with you? 
MR. CARMODY: Would you mark this as Defendant Bank's 
Exhibit No. 4 please ? 


(Check, April 31, 1958 to Michael Edel- 
man for $1,564. 58, Central-Penn National 
Bank was marked Defendant Bank's Exhibit 
No. 4 for identification.) 


* * * * * 
BY MR. CARMODY: 
Q. I show you Defendant Bank's Exhibit No. 4 for identification 
which is a canceled check and ask you if you recognize that ? A. Yes, 
that is my signature as attorney for Mr. Hoffman. | 
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Q. And tha check is in the amount of $1,564.58. You are named 
as payee. It is dated April 31,1958. It is signed by Harry L. Hoffman 
by you as attorney, and it is endorsed as a deposit for your account ? 
A. Yes. 

Q. Can you tell us what that was for? A. The date should be 
1959. It was a check which was in reimbursement for a check that I 
made to Mr. Bartow, in payment of a fee and costs on a bill to Mr. 
Hoffman. 

Q. Do you have a copy of the Petition that was filed before the 
admission of Mr. Hoffman's will to Probate ? 

MR. DOWDEY: Do you want an account of our fees? 

MR.CARMODY: No. 

MR. DOWDEY: I think you are getting right close to it. 

MR. CARMODY: I just asked you a simple question if have a 
copy of the Petition. That is all. 

MR. DOWDEY: Ido not have my extra copies but I will give 
you the extra copies Ihave. I havea Petition for ancillary letters 
testamentary in the Probate Court. 


I don't have anything from Maryland except what they sent me. 


Here is a copy of his letters. 

Here is a copy of the Will. I think that covers whatever you 
might be interested in. 

BY MR. CARMODY: 

Q. At the time of Mr. Hoffman's death where, as far as you 
know, did he have bank accounts? A. The two banks in Philadelphia 
and a bank in Frederick, Farmers or Merchants or something like that. 

Q. Do you know how much was in that account? A. Very small 
amounts in each account. 

Q. Ineach account? A. A very small amount at that time. I 
think the balance in the Central-Penn National Bank was $141.00 and 
some cents. 

The balance in the Provident Tradesmen was $3.00 or $4.00. 

The balance in the bank in Frederick was very small. 
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Q. What had happened in the meantime to the money ? A: Well, 
during his last illness there was an expense of several thousand dollars. 


Q. And you paid all that ? A. Yes. 
Q. And you have got canceled checks for that? A. Yes. 
MR. CARMODY: Will you please mark this as Defendant Bank's 


Exhibit No. 5. 


(Check, September 6, 1955 to Harry 

L. Hoffman for $84. 70, Central - Penn 
National Bank was marked Defendant 
Bank's Exhibit No. 5 for agent ication) 


* * * 
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BY MR. CARMODY: 

Q. I show you Defendant Bank's Exhibit No. 6 for identification 
which is a canceled check on the Central-Penn National Bank dated 
September 30, 1955 payable to the order of cash in the amount of 
$100.00, signed Harry L. Hoffman by you as attorney and endorsed 
Harry L. Hoffman by you as attorney and then your endorsement right 
under it. 

Do you know what that was for? ? A. Very often Mr. Hoffman 
when he was in Philadelphia would want some extra cash and he would 
ask me to draw a check while he was in town and bring him the cash. 
This may have been one of them. To the best of my recollection that 
would be what happened at that time. 

Q. What stocks did Mr. Hoffman own at the time of his death? 
A. At the time of his death he owned no stock. ! 

Q. What happened to all the stock that you bought in the mean- 
time? A. He did not own them all at one time. He would buy some 
and sell some and so on, and the last stock he owned was the AT&T 
and Bethlehem Steel. 

. How many shares of stock did he have in AT&T 2 
. Twenty-five of each. 


. Were they sold? A. They were sold. 

. By you as attorney? A. By me for Mr. Hoffman. 

_ When were they sold? A. October 16,1958. 

. Both of them were sold then? A. Both of them were sold. 

. Do you have a record of all the stock that Mr. Hoffman at 
one time owned, either as trustee or in your name as trustee or in 
your name as power of attorney? A. I have a record of all of them. 


They are all shown in the check book. As each one was sold the amount 


was deposited in Mr. Hoffman's account. 

Q. What was that date you just referred to? A. October 16, 
1958. 

Q. What was the total? A. $5,983.60. 
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Q. Mr. Hoffman died I believe on June 28, 1959? A. I think 
that is the date. 

Q. Are the statements of 1959 here. A. Yes. 

Q. Would you say that Mr. Hoffman was speculating in the 
market? A. Well I don't know what you would call it. When you buy 

and sell stocks I guess it is speculating or investing or what- 
ever you want to call it. 

Q. Was he giving you half of the profits? A. He would give 
me half sometimes and sometimes nothing, just depending on how he 
felt at times. 

Q. Did you report that in your taxable income? A. No, I did 
not. It was a gift. 

Q. Did he pay a gift tax for it? A. No, there was never that 
much in any one given year. 


Q. When you say there was never that much, how much are 


you talking about? A. Enough to report as a gift tax. 
Q. How much is that? A. $3,000 a year. I think you are 
aware of that, Mr. Carmody. 


Q. You took the position you did not have to report it because 
it was not a taxable gift? A. Because it was less than the minimum 
amount. 

Q. Commencing 1953 after Mrs. Hoffman had discovered that 
her husband had taken these policies and surrendered them there was 
a very definite cleavage between the two, an estrangement, was there 
not? A. Not that I know of. 

Q. Did Mrs. Hoffman continue to live in Braddock Heights 

after that? A. No. 

Q. She in fact came down here and spent long periods of time 
with a Mrs. Montague? A. Yes. 

Q. Did she go to a rest home for any time? A. She went to 
a rest home in Braddock Heights for a time before she died. 

Q. As far as you know there was no disagreement between 


99 


them? A. I did not say that there was no disagreement. They had 
difficulties from time to time over various matters. 

Q. You knew as a matter of fact that Mrs. Hoffman was serious- 
ly considering suing him for divorce? A. I never knew that. 

MR. DOWDEY: Do you know that, Mr. Carmody? Did she con- 
sult you about this ? 

MR. CARMODY: No. There is correspondence about that if 
you want to see it. 

MR. DOWDEY: I would like to see it. 

BY MR. CARMODY: 

Q. Do you know a Mr. Norman H. Bartow who appears ane? 
A. I know him very well. 

Q. How long have you known him? A. Since sometime before 
he was admitted to the Bar. I don't remember the exact year. 
Where did you first meet him? A. Philadelphia. 
. Is hea resident of Philadelphia? A. No. | 
Is he living there? A. No. 
Was he working there? A. No. | 
How did you meet him? A. Through mutual friends. 
. In Philadelphia? A. Yes. : 
Did you introduce him to Mr. Hoffman? A. Yes. 
Did you prepare Mr. Hoffman's will? A. No. 
. Who did? A. Mr. Bartow prepared the Will. 
. Had Mr. Hoffman ever known Mr. Bartow before you in- 
troduced him? A. No. 

Q. So you took Mr. Hoffman ‘to Mr. Bartow's Perec A. Yes 
I did. | 

Q. And you were there during the discussion and erent 

of the Will? A. I was not. : 

Q. Was a Will prepared while Mr. Hoffman was waiting there? 


Q. 
Q 
Q. 
Q. 
Q. 
Q 
Q. 
Q. 
Q 
Q 


A. I don't know. Mr. Norman Bartow can tell you that. 
Q. But as far as you know Mr. Bartow had never represented 
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Mr. Hoffman before? A. I don't recall whether he represented him 
before he drew the Will or after. I know Mr. Bartow did represent him 
for some time. 

Q. This Will is dated February 12, 1954? A. Are you stating 
a fact? 

Q. Yes. A. I don't disagree with it. 

Q. According to a photostatic copy which counsel has shown 
me, at or about this time you and Jones were having various discus- 
sions were you not regarding the property rights as between Mr. and 
Mrs. Hoffman? A. Mr. Jones called me from Washington one day and 
asked me to come down. 

Q. Iasked you were you having discussions and I will let you 
explain it? A. I had one or two discussions. 

Q. Did you write any letters? A. I don't recall. I don't 
believe we had any correspondence but I may be wrong at that time. 

We had correspondence at a later time. 

Q. When you refer to a later date, to what period to you refer? 
A. After our original discussions and after they had made some dis- 
position of their disagreement as to the property I believe I had 
correspondence with them. I do not recall any correspondence before. 

Q. Were these discussions in the early part of 1954? A. I 
don't remember the date, Mr. Carmody. I know that Mr. Jones called 
me on the telephone and asked me if I wouldn't come to Washington, 
that he had been consulted by Mrs. Hoffman and he thought he had a 
solution that would be satisfactory to both Mr. and Mrs. Hoffman. 

I went down and there was no solution suggested by Mr. Jones, 
and I went home. 

Q. After the Will of Mr. Hoffman, which is dated as I see here 


on February 12, 1954 was executed, did you see it? A. Before it was 
executed ? 

Q. No, after it was executed? A. Yes I did. Mr. Hoffman 
brought me the Will and told me to put it in my safe deposit box. 
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Q. So of course you read it, didn't you? A. Yes. — 
Q. And you knew that it provided for you and that it com- 
53 pletely left his wife out? It did not even mention his wife? 

A. My recollection is that it did mention his wife. 

Q. It mentioned that his wife is adequately provided for? 
A. Do you want me to read it? 

MR. DOWDEY: There is mention of that fact. 

The third paragraph disposing of land states 

"t.-subject to and subordinate to the dower in- 

terest of my wife Edna B. Hoffman, --" 

MR. CARMODY: That was just what the Will names here: 

THE WITNESS: Do you want me to interpret the wil for you? 

BY MR. CARMODY: 
Q. No. I want you to answer my question. A. You said the 


Will did not make any mention of Mrs. Hoffman, and my answer was 


that I recall that it did. 
Q. The Will of course will speak for itself. 
MR. DOWDEY: Do you want to put that in the deposition now? 
MR. CARMODY: The Will? 
MR. DOWDEY: Yes. 
MR. CARMODY: I have no objection. 
MR. DOWDEY: You asked for it. 
MR. CARMODY: I would like to have it. 
MR. DOWDEY: Let us have it marked. 
MR. CARMODY: Will you mark this as Exhibit ABLE 
(Will of Harry L. Hoffman was 


marked Defendant Bank's Exhibit 
No. 7 for identification.) 
* P * 


Defendant Bank's Exhibit ui 


LAST WILL AND TESTAMENT 
OF 
HARRY L. HOFFMAN 


Second: My wife, Edna B. Hoffman, of Jefferson Boulevard, 
Braddock Heights, State of Maryland, having been adequately provided 
for during our lifetime together, I give, devise and bequeath my per- 
sonal estate, absolutely, to my sister, Etta Edelman, of Philadelphia, 
Pennsylvania, and my nephew, Michael Edelman, of Philadelphia, 
Pennsylvania, in equal shares. If either of them shall predecease me, 
then I give, devise and bequeath my entire personal estate to the sur- 
vivor of them, absolutely. 

Third: My wife, Edna B. Hoffman, of J efferson Boulevard, 
Braddock Heights, State of Maryland, having been adequately provided 
for during our lifetime together and cognizant of the fact that her 
income from her share of all realty accumulated by us during our 
lifetime together shall be sufficient to adequately support and sustain 
her, I therefore give, devise and bequeath all of my real estate, where- 
soever situated and whatsoever the nature of my interest therein, 
subject to and subordinate to the dower interest of my wife, Edna B. 
Hoffman, as follows: 

One undivided half thereof to my nephew, Michael Edelman, 
of Philadelphia, Pennsylvania, his heirs and assigns in fee simple 
and absolutely and the remaining undivided one-half to my sister, 

Etta Edelman, of Philadelphia, Pennsylvania, for and during the term 
of her natural life, and upon the death of the said Etta Edelman, I give, 
devise and bequeath the same to my said nephew, Michael Edelman, 
his heirs and assigns in fee simple and absolutely. 
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In the event that my said nephew, Michael Edelman, shall 
predecease me, I give, devise and bequeath all of my said real 
estate unto my said sister, Etta Edelman, for and during her natural 
life and upon her death, or in the event that Etta Edelman and Michael 
Edelman both predecease me, I give, devise and bequeath the same 
to my niece, Jean L. Silverman, my nephew, Herman Edelman, my 
nephew, Eli Edelman, or to the survivors of them then living, their 
heirs and assigns in fee simple and absolutely, share and share alike, 
as tenants in common, provided however, that should any of them be 
deceased at the date of the termination of said life estate having left 
a child or children or the issue of a deceased child or children, him 
or her surviving, such child or children or issue of such deceased 
child or children shall take the share in my estate, per stirpes and 
not per capita, to which my said deceased niece or nephew would 
have been entitled to receive had he or she survived. | 

Fourth: I constitute and appoint my nephew, Michael Edelman, 
as Executor of this, my last will and testament provided however 
that if he shall predecease me, I appoint as Executors of my estate, 
my niece, Jean L. Silverman, my nephew, Herman Edelman, and my 
nephew, Eli Edelman, or the survivors of them; | 

* * * * * | 

The above and foregoing instrument, consisting of three pages, 
besides this, each page of which is subscribed by the said Harry L. 
Hoffman, was, on the day of the date thereof, duly signed, sealed, 
published, and declared by the said Harry L. Hoffman as and for his 
last will and testament, in the presence of us, the undersigned, who, 
at his request and in his presence, a and in the presence of each other, 
have subscribed our names as witnesses thereto. And we, and each 
of us, do hereby certify that we were well acquainted with the said 
Harry L. Hoffman at the time he signed, sealed and published and 


declared said instrument to be his last will and testament, and knew 
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him to be of sound and disposing mind and memory, acting freely 


and voluntarily, and not under duress or constraint of any one. 


/s/ Charles V. Koons 1331 - G. Street, N. W. 
/s/ Donald R. Hollingsworth 1333 - G. Street, N. W. 
/s/ William A. Kehoe, Jr. 1331 - G. Street, N. W. 


/s/ Harry L. Hoffman 


BY MR. CARMODY: 
Q. Now inviting your attention to the period of August 1954 


you were having some correspondence with Mr. Jones regarding the 
establishment of a trust for these people, were you not? A. I don't 
recall what our discussion was. I don't recall the correspondence, 
Mr. Carmody. 

MR. CARMODY: Will you please mark this as Defendant 
Bank's Exhibit No. 8. 


(Two-page letter, August 19, 1954 to Albert 
A. Jones from Michael Edelman was marked 
Defendant Bank's Exhibit No. 8 for identification.) 


* * * * * 


Defendant Bank's Exhibit 8 


Law Offices 
MICHAEL EDELMAN 
2200 Girard Trust Bldg. 
Philadelphia, Pa. 


August 19, 1954 


Albert A. Jones, Esquire 
National Press Building 
Washington 4, D. C. 


Dear Mr. Jones: 
This letter is for the purpose of setting forth what I under - 
stand you intend to propose to Mrs. Hoffman: 
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(1) That an agreement be made, by the terms of which, upon 
the decrease of either one, the real estate shall be held in the name of 
two trustees, one designated by Mr. Hoffman and the other designated 
by Mrs. Hoffman, with the right of substitution as to the trustee appoint- 
ed by each, such designation to be either by will or otherwise; that 
the trustees shall hold the said real estate during the lifetime of the 
survivor, and pay the income thereof to the survivor for life. That upon 
the death of the survivor, one-half shall go to the person or persons 
designated in the will of Mr. Hoffman and one-half to the person or 
persons designated in the will of Mrs. Hoffman; that the trustees shall 
have the power, if necessary for the maintenance and care of the sur- 
vivor, to apply for such purpose So much of the principal as may be 
necessary up to one-half of the value of such principal, provided that 
upon the decease of the survivor, the portion so used shall be charged 
to the one-half of principal as to which the survivor has the right of 
disposition by will. 

The foregoing arrangement is applicable only to the real estate, 


and leaves free for complete disposition by each his or her personal 


property, whether by will or otherwise. 

(2) During the joint lifetime of Mr. and Mrs. Hottman, all of 
the income of the real estate shall be divided in two equal parts, and 
upon the receipt thereof, one- -half shall be paid immediately | to each of 
the parties. All expenses incident to the maintenance of the real 
estate, and all household expenses, shall be shared equally, and each 
shall deposit a one-half part thereof in a joint account to be used for 
such purposes. In order to insure such monthly contribution, even if 
either one is physically unable to sign checks, each one shall designate 
a trustee or appoint an attorney in fact to draw checks upon the in- 
dividual account of such party for such purposes. Except for the duty 
to contribute to the joint account, each party shall have the complete 
disposition of his or her share of the receipts of the real estate. 

(3) A full accounting shall be made by each of the pentice as 
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to all moneys drawn from joint accounts up to the present time, and a 
proper division made of such moneys. 

It is understood that neither Mr. Hoffman nor Mrs. Hoffman is 
committed hereby to any of the foregoing, but that it is a mere state- 
ment of what you have considered to be feasible. You did suggest that 
the receipts of the real estate should be held until all of the expenses 
were provided for, and that only one-half of the balance should be 
divided between the parties. Your fear was that in the event of illness, 
the payment of the joint expenses might be delayed, with disadvantage 
to both parties. ‘I think that I have covered this by the provision for 2 
trustee or attorney in fact to sign checks. 

I may say that Mr. Hoffman feels that some early conclusion 
should be reached, and that in his mind it is imperative because of the 
fact that monthly payments of rental are being received and are still 
being deposited in the joint account without actual division. 

I am sending a copy of this letter to Mr. Hoffman, and should 


appreciate your early reply. 
ME:jor Sincerely yours, 


ec: Mr. Harry L. Hoffman /s/ Michael Edelman 


BY MR. CARMODY: 
Q. I show you Defendant Bank's Exhibit No. 8 for identification 
which purports to be a photostatic copy of a letter from you to Albert 
A. Jones, dated August 19, 1954, with a copy to Mr. Harry L. Hoffman. 


Do you remember that? Iam not asking you to read it. Iam. 


asking you if you recognize your signature. i 
In August of 1954 you were corresponding with or had dis- 

cussion with Mr. Jones relative to the establishment of a trust between 

these two parties, did you not? A. Lhad some discussion. I don't 


recall the substance of the correspondence. 
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Q. Did you propose that an agreement be prepared by the 


terms of which upon the decease of either one the real estate should 

be held in the name of two trustees, one designated by Mr. Hoffman 

and the other designated by Mrs. Hoffman? A. I don't recall proposing 
anything of that kind. I remember we had some discussion as I told 
you when we went down to see Mr. Jones and instead of him proposing 
anything he wanted to know what I had in mind. | 

I said, "I made this trip because you have something to relate 
to Mr. Hoffman and if you don't have anything to relate to ne Hoffman 
I will go home." | 

There may have been correspondence after that and as I recall 
after that Mr. Jones said he was going to submit some plan. ‘It never 
came to any fruition. What correspondence we had during period 
when he was submitting plans I don't recall. 

Q. At the time did you tell Mr. Jones that you knew for a fact 
that Mr. Hoffman had drawn a Will omitting his wife entirely except 
for whatever dower interest she might have? A. I did not discuss 
Mr. Hoffman's Will with Mr. Jones at all. | 

Q. Are you familiar with the suit which was filed by Mr. 
Hoffman against Mrs. Hoffman on June 12, 1956? A. I know there was 
a suit. | 

MR. CARMODY: Would counsel stipulate that the maniser of 
that action was 2438-56? 

MR. DOWDEY: If you say so I will stipulate. 

MR. CARMODY: I have been told that is what it was. 

BY MR. CARMODY: 

Q. Did you discuss the filing of this suit with Mr. Hoffman 
before it was filed? A. Mr. Hoffman told me he met a Mr. Rafferty 
and had consulted him and asked me the next time I went to Washington 
would I go with him to meet Mr. Rafferty, which I did. 

Mr. Rafferty then became ill and I understand his son who is 
also an attorney prepared the Complaint and I do not recall seeing it 
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before it was filed. 
Q. You did discuss the nature of the suit, did you not? 


A. I discussed the general picture with Mr. Rafferty, Senior. I don't 
recall discussing it with Mr. Rafferty, Jr. but it is possible that I did. 
Q. You knew there was a suit for partition, did you not? 


A. Yes, partition and accounting. 

Q. And Mr. Hoffman wanted the property sold and the proceeds 
divided equally, did he not? A. I don't recall the nature of the financial 
arrangements. 

Q. You did not see the suit before it was filed? A. No. 

Q. After it was filed and during the attempts to negotiate it 
did you participate in any of the conferences? A. I did not participate 
in any of the proceedings. I sat in on one or two conferences in which 
they attempted to end the litigation amicably. 

Q. And the litigation was ended and withdrawn, was it not? 

A. That is my recollection. 

Q. And there was an agreement drawn terminating the litiga- 
tion? A. Yes. 

Q. Did you see that before it was executed? A. I think I did. 

Q. Where did you see it? A. [think I saw it at either Mr. 
Rafferty's office or he may have mailed me a copy. 

MR. CARMODY: Would you mark this letter as Exhibit No. 9 
which is dated February 20, 1958? 


(Letter, February 20, 1958 to Albert A. Jones 
from Michael Edelman was marked Defendant 
Bank's Exhibit No. 9 for identification.) 
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Defendant Bank's Exhibit 9 


Law Offices 
MICHAEL EDELMAN 


yok K ok | 


February 20, 1958 


Albert A. Jones, Esq., 
National Press Building 
Washington 4, D. C. 


Dear Mr. Jones: 

I have before me Agreement dated August 17, 1956 petween 
Harry L. Hoffman and Edna B. Hoffman, in which it is provided that 
for the term of the lease of the two lots dated July 1, 1956, the rents 
would be divided between them equally without regard to ownership of 
the land. May I ask that you take this matter up with Mrs. Hoffman, 
so that Mr. Hoffman may receive the amount to which he is entitled. 

I should also appreciate your reply as to the filing oi the 


income tax return. 
Sincerely yours, 


/s/ Michael Edelman 
P.S. 


MR. CARMODY: Would you mark this please as eels 
No. 10, an agreement of August 17, 1956? 
(Agreement, August 17, 1956, two pages was 


marked Defendant Bank's Exhibit No. 10 for 
identification.) 


* 


Defendant Bank's Exhibit 10 


AGREEMENT 


THIS AGREEMENT, made this 7th day of August, 1956, by and 
between HARRY L. HOFFMAN and EDNA B. HOFFMAN, hereinafter 
referred to as husband and wife respectively, 

WHEREAS, the parties hereto own as tenants in common 
certain property situate in the District of Columbia and described for 
tax purposes as Lots 30, 31, 32, 33, 34, 35, 36, 37, 38, 57, 70, 810 
(which formerly included tax lots 54, 55 and 810), 48, 50, 51 and 52, 
in Square 1077, and 

WHEREAS, the parties hereto formerly owned Lot 811 in 
Square 1077, and 

WHEREAS, the parties hereto sold the aforesaid Lot 811 in 
Square 1077, and 

WHEREAS, the wife thereafter re-purchased the said Lot 811, 
in Square 1077, and now holds title thereto exclusively in fee simple, 
and 


WHEREAS, the husband has offered to purchase fromthe wife 

a one-half (1/2) interest in the aforesaid Lot 811, in Square 1077, and 
WHEREAS, the wife has refused to sell any interest therein, and 
WHEREAS, the parties hereto have an opportunity to enter into 


a lease with a tenant for a period of two years on part of the real 
estate owned by the parties hereto as tenants in common and on part 
of the real estate owned exclusively by the wife, and 

WHEREAS, the wife has refused to sell any of her interest in 
the aforesaid Lot 811, in Square 1077, to the husband, but has agreed 
to divide the rents derived therefrom equally with the husband during 
the tenure of the lease, and 

WHEREAS, the husband has agreed to enter into the lease under 


these circumstances. 
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NOW THEREFORE, in consideration of the above premises 
and the mutual promises and covenants therein contained, it is agreed 
as follows: 

1. The leases shall be entered into as of July 1, 1956, for a 
period of two years by and between husband and wife and Jett Motor 
Sales, Inc. 

2. The rents derived from the aforesaid lease will be divided 
equally between husband and wife without regard to ownership of land 
for the duration of the lease. 

3. The rights of husband and wife in and to the title of Lot 811, 
in Square 1077, shall not be prejudiced by this agreement. 

4. The real estate firm of John F. Donohoe and Sons, Inc., in 
the City of Washington, District of Columbia, is to collect the rents 
and manage the property and distribute equally the net proceeds of 
the rent to the husband and wife by separate check. 


5. The real estate firm of John F. Donohoe and Sons, Inc., in 
the City of Washington, District of Columbia, is to collect the rents 
and manage the property and distribute equally the net proceeds of the 
rent to the husband and wife by:separate check for the property rented to 
Lord Baltimore Filling Station and Michael F. Keogh. 


/s/ Harry L. Hoffman 
Harry L. Hoffman 


/s/ Edna B. Hoffman 
E B. Hoffman 


/s/ Joseph A. Rafferty, Ir. 
Witness 
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BY MR. CARMODY: 

Q. Isn't it a fact that Mr. Hoffman insisted upon John F. 
Donohoe being appointed rental agents for the collection of the rents 
of the properties? A. Yes. 

Q. Isn't it a fact also that he insisted that one half of the rent 
so collected be remitted to him and the other half to Mrs. Hoffman? 
A. I don't recall whether he insisted on it or whether Mr. Jones in- 
sisted on it. 


Q. But an agreement was executed? A. It wound up in an 
agreement that that is the way it should be remitted. 

Q. Now I show you Defendant Bank's Exhibit No. 9 for identifica- 
tion and Defendant Bank's Exhibit No. 10 for identification and ask you 
if you recognize those two? 

Now you have read Defendant Bank's Exhibit No. 9 for identifica- 
tion. You wrote that letter which is dated February 20, 1958 to Mr. 


Jones? A. Yes. 

Q. And in it you refer to an agreement of August 17, 1956? 
A. Right. 

Q. And there has been marked for identification as Defendant 
Bank's Exhibit No. 10 a photostatic copy of an agreement dated 

August 17, 1956. Is that the agreement to which you referred 
in your letter? A. That is the agreement to which I referred. 

Q. Do you know that after this Civil Action which was filed 
by Mr. Hoffman against his wife on June 12, 1956, that after that had 
been filed that Mr. Jones took all of his papers to Mr. Rafferty's 
office and left them there and permitted Mr. Rafferty to check those 
or make copies of those? A. I don't know. I know Mr. Jones brought 
the accounting sheets on which the various checks were shown as they 
had been withdrawn from the joint account by Mrs. Hoffman and the 
expenditures made by her from that account. 

Q. You know from your conversations with Mr. Rafferty that 
that satisfied him and the suit was dismissed, do you not? A. I don't 
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know anything about his being satisfied or not. 

Q. You knew the suit was dismissed? A. I knew the suit was 
dismissed. I had no part in preparing the dismissal papers. 

Q. Incidentally, you were present when Mrs. Hoffman was 
present in Rafferty's office, were you not? A. There was a meeting.- 
I don't recall the date of it at which Mr. and Mrs. Hoffman were 
present. Mr. Jones, myself and Mr. Rafferty, Jr. were present. 

Q. Didn't Mrs. Hoffman object to placing the property in the 

hands of a real estate agent for collection, stating she did not 


think they ought to pay the five percent? A. I don't recollect, Mr. 
Carmody. She may have said that. 
Q. Up to that time the rents were being remitted directly 


between the parties, is that not so? A. Yes. 

Q. And it was not until this agreement of August 117, 1956 
that John F. Donohoe was appointed the agent to collect andr emit one 
half to each of the parties? A. That is right, but I have a dim re- 
collection of a letter written by Mrs. Hffman to me in which she 
said that Mr. Jones -- either she said it or said that Mr. Jones said 
that it should be done through an agent, without naming Mr. Eee 
but through an agent. | 

Q. Did there come a time when the services of J ohn F. 
Donohoe were discontinued? A. Yes. 

Q. And that was at Mr. Hoffman's insistence? A. It may 


have been. 

Q. It was, wasn't it? A. No, I think Mrs. Hoffman had been 
dissatisfied all along with having any agent collect the monies and I 
think they agreed that Donohoe should no longer collect the rents. 

Q. So it was true that Mrs. Hoffman did not want J ohn F. 
Donohoe to collect the rent? A. Did not want Donohoe but she did 
want some agent. 

Q. I thought you said that Mrs. Hoffman was dissatisfied 
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with any agent collecting the rent. Didn't you just testify to that ? 

A. No, I thought I said Mrs. Hoffman thought the rent should be col- 
lected by an agent. I may be wrong about that. I don't recall the con- 
versation. 

Q. Well in any event the services of John F. Donohoe were 
discontinued? A. They were terminated. 

Q. And thereafter the rents were remitted by the tenants 
directly, one half to Mr. Hoffman and the other half to Mrs. Hoffman? 
A. That is right. 

Q. And that was done pursuant to an agreement between them ? 
A. Yes. That was when this letter to Mr. Jones came up. As long as 
Mr. Donohoe collected the rents he remitted to Mr. Hoffman one half 
of the rents for the extra lots. After Mr. Donohoe ceased to collect 
the rents Mr. Jones said that Mr. Hoffman had no right to the rents 
and he could not recall the agreement. 

I then wrote to Mr. Rafferty asking for a copy of the agreement 
and when I got that I then called it to Mr. Jones’ attention. 

Q. Is it your testimony that all of the money that Mr. Hoffman 
had deposited in the two banks which you have mentioned, plus what- 
ever profits he’ had made on the stocks were all used to defray ex- 
penses incident to his last illness? A. I did not say that. 

Q. What did you say? I don't want to misquote you? A. You 
asked what the amounts were in the account at the time of his death 
and I gave you that amount. 

You asked what happened to all the money that had been there 
prior to his death and I said that several thousand dollars were in- 
curred for his hospital and medical expenses. 

Q. Did you get any of the profits? A. I got some of it. 

Q. How much did you get? A. I haven't totalled it up. Mr. 
Hoffman made gifts during the years. 

Q. Do you have any idea? A. No. 


Q. Have you any records? A. Oh yes, surely. 
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Q. Could you get them? A. I could make them up am the 


check books. 

Q. Showing what Mr. Hoffman had given you during the years? 
A. Yes. 

Q. Starting in 1955 and 1956 were those gifts with regularity 
or spasmodic? A. No. They were spasmodic. Whenever Mr. Hoff- 
man felt he wanted to make agift he made a gift. Mr. Hoffman made 
gifts long before that period. They were not the only gifts ca to 
me by Mr. Hoffman. 

Q. In those instances Mrs. Hoffman drew up the check? 

A. Ohno. The gifts Mr. Hoffman gave me antedated his marriage to 
Mrs. Hoffman. : 

Q. When was that? A. I don't recall the exact date but before 
Mr. Hoffman married Mrs. Hoffman he had given me gifts from time 
to time. | 

Q. You just remember that as a fact but you cannot associate 
it with any date? A. I never made a record of his gifts. Au through 
my college Mr. Hoffman gave me gifts. 

Q. Do I understand that you are going to get usa statement 
showing what the gifts were? | 

MR. DOWDEY: Wait a minute. We have had the most latitude 

that I have seen in a deposition for a long time. I don't mind giving 
you information. We don't want to work for you. What do you want ? 

MR. CARMODY: This witness has testified that some of the 
money was used in Mr. Hoffman's last illness in the expenses con- 
nected with it. 

He has also testified that Mr. Hoffman made him gifts. 

MR. DOWDEY: What business is that of yours? 

MR. CARMODY: I will show the pertinency. | 

MR. DOWDEY: I wish you would. I willtell you anything you 
want to know if we can answer it without going to a lot of trouble, but 
if we are going to have to go toa lot of trouble I will have to object. 
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MR. CARMODY: We can take it out of the check book. 

MR. DOWDEY: I don't think the subject is relevant. I don't 
think it has anything to do with the lawsuit. 

MR. CARMODY: I think it has a lot to do with it. 

MR. DOWDEY: Can you tell us briefly what it is? 

MR. CARMODY: I think in a case of this kind we have a right 
to show the relationship of all the parties and this is a question of 
whether this is a fraud upon Mrs. Hoffman's marital rights and at the 


proper time I will prove that Mr. Hoffman made a fraud on her rights 


by giving his money to his nephew indiscriminately, by taking his 
insurance policies without her knowledge, cashing them and putting 
them in his nephew's name. 

THE WITNESS: That is not true, Mr. Carmody. You know it 
isn't true. 

BY MR. CARMODY: 

Q. That is what you testified to? A. Making a statement like 
this is perjurious. 

Q. Did you ever give any accounting to Mr. Hoffman? A. No, 
I gave no accounting to him other than when I drew a check he knew 
I drew a check. It was either at his instructions or with his knowledge 
at all times. 

Q. You never gave him any accounting in writing of his money? 
A. Mr. Hoffman never asked for an accounting and I never gave him 
an accounting except from time to time Mr. Hoffman would ask what 
he had in the account and what he had in stock, and it was always in- 
formal. 

Q. Are you the same Michael Edelman who on November 1, 
1956 was convicted on income tax evasion and fined $500.00 and 
sentenced to thirty days in prison by Judge Kraft in Philadelphia ? 
A. Do I have to answer that question? It is as scurrilous as anything 
I have ever heard. It is a matter of record, yes. 

MR. CARMODY: I have no further questions. 
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MR. DOWDEY: At the conclusion of your examination Mr. 
Carmody I would like to ask a question of you to lay a foundation for 


an objection. 

Did you at any time represent Mr. Hoffman as well? | 

MR. CARMODY: I represented both Mr. and Mrs. Hoffman in 
matters pertaining to the leasing of their property and never at any 
time pertaining to this. | 

MR. DOWDEY: Over what period? 

MR. CARMODY: First Mr. Bell represented them, Alexander 
H. Bell, and I left Mr. Bell in 1929. 

They had some disagreement with Mr. Bell and then they came 
over to see me. 

MR. DOWDEY: You have represented them since 1929? 

MR. CARMODY: No I did not say that. Just a moment -— 

MR. DOWDEY: I am sorry. | 

MR. CARMODY: In the preparation of the lease for the 
American Oil Company and the preparing of a lease with Keogh and a 
man named Taylor and in the actual eviction suit for possession filed 
by Mr. and Mrs. Hoffman against the American Oil Company I re- 
presented them. 

When the time came that they were having dieapieonouts I 
wrote to Mrs. Hoffman, and this is a fact, and I said I would not re- 
present either one of them. | 

MR. DOWDEY: When did you write that letter? 

MR. CARMODY: About 1953. It is in my file. 

MR. DOWDEY: You did not represent them in 1953 ? 

MR. CARMODY: I did not represent them in any of the financial 
matters in which they were having a disagreement. I did represent 
them in preparing the lease for Jet Motors. You showed me a letter 
from me to Mrs. Hoffman setting forth that discussion I believe and 
financial matters. 

MR. DOWDEY: When did you first represent them, Mr. Carmody ? 
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MR. CARMODY: I am not being cross examined. 

MR. DOWDEY: You asked -- 

MR. CARMODY: I told you when I represented them. 

MR. DOWDEY: When was that? 

MR. CARMODY: They were originally clients of Mr. Alexander 
H. Bell and I left Mr. Bell in 1929 and sometime thereafter, and it 
might have been three or four years, they came to me. 

MR. DOWDEY: When was the last time you represented them? 

MR. CARMODY: The last time I had anything at all to do with 
them was when I prepared the lease for Jet Motors or when I filed 
the suit for American Oil and for which Mr. Hoffman did not pay me 
and I had to sue him. 

MR. DOWDEY: When did you sue him ? 

MR. CARMODY: The record is in Court. 

MR. DOWDEY: Could you tell us roughly ? 

MR. CARMODY: I would say in 1955 or 1956. I know I had 
sued him. 

Mrs. Hoffman paid her half and he wouldn't pay his half. 

MR. DOWDEY: Did you draw a Will for Mr. Hoffman? 

MR. CARMODY: In 1943. 

MR. DOWDEY: Did you draw a Will for Mrs. Hoffman ? 

MR. CARMODY: I would sayI did. And incidentally in this 
Will they left each to the other. 

EXAMINATION BY COUNSEL 


FOR DEFENDANT 
JONES AND SHADELINE 


BY MR. EARNEST: 


Q. Directing your attention to the fall of 1953 or thereabouts, 
Mrs. Hoffman became aware of the fact, did she not, that 
Mr. Hoffman had taken the two policies which you have discussed and 
had gotten the cash surrender value of the policies? A. She became 


aware of it. I don't remember the exact time but it was after the 
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time he died, of course. 

Q. After tht occurrence he advised her, did he not, that he 
was going to change his Will, did he not? A. I don't know. I was not 
there and he never told me he advised her. 

Q. Did you ever see any letters which Mrs. Hoffman wrote to 
Mr. Hoffman in which she complained about the fact that the proceeds 
of the policy had been taken without her knowledge, complained about 
the fact that he was gd ng to change his Will and in this letter suggest- 
ed to him that the Will should be put back in the same shape that it 
had been when it was drawn in 1942, namely, each one leaving the 
estate to the other? A. I don't remember seeing such a letter but I 
remember she said things of such a sort and Mr. Jones said that. 

I know this, Mrs. Hoffman drew from the joint account an 


amount considerably in excess of the amount of the policy and never 


returned it. 

Q. That money was involved in the accounting proceeding filed 
by Mrs. Hoffman? A. Yes. 

Q. And after Mr. Rafferty had seen the accounting prepared 
by Mrs. Hoffman he dismissed the suit with prejudice, didn't he? 

A. I don't know the nature of the dismissal. 

Q. He dismissed? A. Yes. 

MR. DOWDEY: The suit was dismissed without prejudice, 
for the record. 

MR. EARNEST: But it was never tried. It was dismissed. 

BY MR. EARNEST: 

Q. From there after the time that Mrs. Hoffman became 
aware of the fact that her husband had taken the proceeds of the 
policies, is it your testimony that as you saw and observed this 
couple that they lived there in perfect harmony and contentment? Is 
that your testimony? A. I did not say that. I said that they had had 
domestic quarrels long before this time from the time they moved to 
Braddock Heights and when they were so much alone they rehashed 
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everything that had occurred in the business and whatever mistakes 
had occurred one brought to the other's attention, and in spite of that 


they lived amicably and I did not know that there was any change in 


their pattern of life after that. 

Q. Even around June of 1956 when he filed a lawsuit against 
his wife for an accounting and a division of property they lived peace- 
fully and harmoniously ? A. They lived together. Whether they had 

complaints or quarrels, I don't know. I was not there. I know 
that they went out together. They came to Washington together and I 
had lunch with them together several times and to my knowledge there 
was not any substantial change in their attitude toward one another. 

Q. You knew or you were advised by Mrs. Hoffman from time 
to time that he had made threats to take her life? A. No, she said 
he had a gun in the house and she was always afraid that something 
might happen. 

I said specifically, "Did Harry ever point that at you 2" 

And she said, ''NO." 

Q. Don't you know as a matter of fact that she wrote numerous 
letters in which she communicated about the fact that he had this gun 
and had threatened to take her life? Weren't you so advised? A. No. 

Q. Are you aware of any proceeding which she considered 
looking toward having him committed or adjudicated in the State of 
Maryland as being of unsound mind? A. I have no knowledge of it. 

Q. You testified that she had at one time contemplated a 
divorce proceeding? A. I have no knowledge of that. As a matter of 
fact she said she did not believe in divorce, not only for herself but 

for anyone else. 

Q. Do you recall whether or not Mr. Harry Hoffman ever 
showed you a letter which was dated October 7, 1953 in which his wife 
wrote to him saying: 

"T am therefore asking you to have Michael send the two 
insurance policies by registered mail to Mr. Carmody; 
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"and to have a Will drawn exactly as your old Will 

was drawn aap and witnessed and sent to Mr. 

Carmody or --' 

and I cannot read the first paragraph and the rest of it. Does 
that refresh your recollection as to whether you ever saw that letter 
or not? ) 

MR. DOWDEY: Will you have that marked? 

MR. EARNEST: Yes. 

BY MR. EARNEST: 

Q. My question is does this refresh your recollection as to 
whether you ever saw it or not? A. I don't remember. I may have 
seen it. It is pretty far back. ! 

MR. DOWDEY: Who is that letter addessed to? 

MR. EARNEST: "My Dear Harry" and signed "Edna". 

THE WITNESS: I don't know that that letter was even sent. 

MR. EARNEST: Will you please mark this two-page letter 
of October 7, 1953 as Defendant Jones Exhibit No. 1 for identification? 


(Two-page letter, October 7, 1953 to'"My dear 
Harry" from "Edna" was marked Defendant Jones 
Exhibit No. 1 for identification.) 


* * * 


Defendant Jones Exhibit 1. 


My dear Harry: 

It is very embarrassing for me to have to consult Mr. Carmody 
about the matters which you hastily tried to resolve to your own and 
others benefit without first talking with me and Mr. Carmody. This 
action could cause a very great amount of trouble and give heartaches 
for all concerned. I am sure you did not think carefully about what 
you did and when you think soberly about it when you are along you will 
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see that you have made a grave mistake. It not only will embarrass 
me and reflect on you but it puts Michael's heretofore unimpeachable 
standing as a lawyer in jeopardy. He has avoided this very thing for 
years. He has neither the time nor energy to undertake it and it puts 
a heavy burden upon him. Iam therefore asking you to have Michael 
send the two insurance policies by registered mail to Mr. Carmody 
and to have a Will drawn exactly as your old will was drawn, sign and 
witnessed and sent to Mr. Carmody or come and have Mr. Carmody 


draw it. Immediately these things are done, we will all meet in Mr. 


Carmody's office and try to arrive at a solution that will make you 
happy and still not jeopardize my old age and leave me ignorant about 
matters that we have handled jointly for upwards of 35 years. Will 
you please consider this with Michael at once and advise me through 
Mr. Carmody promptly what you decision is. 

As every your very best friend, 


/s/ Edna 
October 7, 1953 


MR. EARNEST: I am advised it was taken from a hand- 
written original which was in the safe. 

MR. BARTOW: Was that in the original envelope? 

MR. EARNEST: I don't recall. 

BY MR. EARNEST: 

Q. Have you read the opening paragraph? A. No, you just 
wanted me to identify it. 

Q. Will you read the first full paragraph on page 2? A. I 
don't recall the letter. I know that Mr. Hoffman said that one time 
Mrs. Hoffman wanted him to go to Mr. Carmody to draw a new Will 
and he said he wouldn't go to Mr. Carmody. 

Q. And she also told you she wanted a Will drawn in which he 
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would leave his estate to her, isn't that right? A. I don't recall the 
purport of what she told him she wanted because she already had been 
on his Will in which she left everything to him and he left everything 
to her. | 

Q. Yes, but he declined to deliver the insurance policies to 
her or to put them back in the safe deposit box, did he not ? A. Yes. 

Q. She asked him to on numerous occasions and he declined 

to do so. A. She may have asked him to. I was not there when 
she asked him. 

Q. The premiums on these policies had been paid Es of the 


business which they were jointly running, had they not? A. I don't 


know. 
Q. You don't know? A. No. 
Q. Do you know over what period of time, Mr. Edelman, she 


attempted to prevail upon her husband to return the insurance policies 
and to execute along with her cross Wills leaving each other their 
respective estates? Do you know over what period these discussions 
took place? A. I have no idea of that. 

Q. But that was never done? A. No. 

Q. Irrespective of the period of time that these discussions 
were going on, it is a fact that such discussions were had to your 
knowledge, isn't that right? A. There were a lot of discussions. The 
discussions included also Mr. Hoffman's request that Mrs. Hoffman 
return to him at least one half of what she had taken from the joint 
account and she declined at all times to give him any part of it. 

Q. And the reason she declined is because -- A. She did not 

state a reason. | 

Q. He declined to give toher -- A. Are you testifying ? 

Q. Just a minute. He declined to give, did he not, to advise 
her where the insurance policies were after he had taken them ? A. She 
did not state any reason for giving the money other than to say "I 
have it and I am not giving it to you.” | 
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MR. EARNEST: I move to strike the answer on the ground that 

it is not responsive to my question. Let us get back to my question. 
BY MR. EARNEST: 

Q. He declined and refused to advise her what disposition had 
been made of insurance policies, isn't that a fact? A. He said that 
he would not talk to her about the insurance policies so long as she 
kept that money. 

Q. And after he had filed his suit for an accounting and a 
meeting was held in Mr. Rafferty's office and the accounting was gone 
over the parties struck a balance, did they not, and agreed that he had 
received in excess of what she had and therefore the suit would be 
dismissed. 

Isn't that a fact? A. I don't recall any such agreement. 

Q. How many times were you present in Mr. Rafferty's office 
before such an agreement? A. Once. 

Q. You said no such discussion occurred? A. I did not hear it. 

Q. Didn't you see the parties sit around the table with their 


respective counsel analyzing the accounting which Mr. Jones and Mrs. 
Hoffman had submitted, take a pad and add up what he had gotten and 
what she had gotten and make an adjustment because of the insurance 


surrendered, and compare it with the money withdrawn by her from 
the joint bank account and strike a balance? A. I was not there. 

Q. You were not there at that time? A. No. 

MR. DOWDEY: You represent Mr. Jones in this case ? 

MR. EARNEST: And another party. 

MR. DOWDEY: Mr. Shadeline. 

MR. EARNEST: Yes. 

MR. DOWDEY: And Mr. Jones' deposition was taken sometime 
ago? 

MR. EARNEST: I don't have a copy of it but I understand it 
was taken. 


MR. DOWDEY: Mr. Jones represented both Mr. and Mrs. 
Hoffman 
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MR. EARNEST: I cannot answer that question. 
MR. CARMODY: Did you want me to give you my impression? 
MR. DOWDEY: No. | 


MR. EARNEST: I cannot answer that. I don't know Mr. Jones. 
I never met the gentleman in my life until after I was appointed by the 


Court in this case. 

Certain it is that he represented the corporation at the time of 
the liquidation of the corporation and I suppose in that situation re- 
presented them too in 1941 or whenever it was. , 

MR. DOWDEY: Isn't it a fact that you were retained by Mr. 
Jones? You were appointed by the Court. Mr. Jones peattione the 
Court that you be appointed ? 

MR. EARNEST: Somebody filed a petition. I have forgotten, 
to tell you the truth, that a petition was filed by Mr. Jones asking 
authority to appoint counsel. | 

MR. DOWDEY: You did not talk to Mr. Jones before ‘you were 
appointed ? 

MR. EARNEST: I don't think so. That is my recollection. 

MR. DOWDEY: Did you talk to Mr. Carmody? 

MR. EARNEST: I talked to Mr. Shadeline the other executor 
who came over with his wife from Baltimore and had some casual 
connection. 

What is the purpose of all this? 

MR. DOWDEY: I don't know the purpose of all this discussion 
myself. 
MR. EARNEST: Are you taking the position that by virtue of 
an attorney-client relationship that Mr. Jones could not ai Is 

that your thinking ? : 

MR. DOWDEY: I think the situation is pretty much like this, 
isn't it, when you represent somebody you obtain information from 
them in confidence. You are not free to use that information in any 


way, in any way without their consent ? 
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MR. CARMODY: Is that a reflection on me? If it is I want to 
let you know -- 

MR. DOWDEY: If the shoe fits, put it on. 

MR. CARMODY: I think you are entirely out of order. This 
gentleman sitting here will tell you that I participated in none of this 
discussion. 

MR. DOWDEY: He has already told us you participated in some 
of them. 

MR. CARMODY: If you will take the time to investigate rather 
than castigate you will find! refused to represent either one of them 
in their financial matters and they got separate counsel. Mrs. Hoffman 
went to Jones and Mr. Hoffman went to Rafferty and Mr. Bartow who 
is a friend of Mr. Edelman. 

MR. DOWDEY: But you represented them up to 1955 or 1956? 

MR. CARMODY: You can characterize it any way you want to. 

MR. DOWDEY: Is that right ? 

I would like to have this letter marked as Plaintiff's Deposition 
Exhibit No. 1 for identification. 


(Letter, June 30, 1956 to "Dear Harry" signed 
"Edna" was marked Plaintiff's Deposition Ex- 
hibit No. 1 for identification.) 


EXAMINATION BY COUNSEL FOR PLAINTIFFS 


BY MR. DOWDEY: 

Q. Mr. Edelman, during the course of your direct examination 
you testified I believe that despite these financial disputes there was 
no estrangement between Mr. and Mrs. Hoffman? A. That is correct. 

Q. I show you what has been marked Plaintiff's Exhibit No. 1 
for identification and ask you if you can tell us what that is? A. That 


is a letter written by Edna Hoffman to my uncle Harry Hoffman, dated 
June 30, 1956. 

@. And where did you findthat? A. I found that at the home of 
Mr. and Mrs.’ Hoffman in Braddock Heights, Maryland. 
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It was a letter written by Mrs. Hoffman while she was in 


Washington for medical care. 
Q. Are you familiar with Mrs. Hoffman's nandwriting? A. Yes, 
I have received many letters from her. 
Q. Is this her handwriting? A. Yes. 
Q. Would you read us the letter? A. Yes, it is dated June 30, 
1956 and an envelope from -- 
MR, CARMODY: Are you going to introduce that? I don’ t know 
if counsel will object to it. Why do you want to read it? 
MR. DOWDEY: It is handwritten and I think you might have 
some difficulty reading it. 
MR. CARMODY: If we need it later on I think it is all right 
but I object to Mr. Edelman reading it. The letter speaks for itself. 
THE WITNESS: Shall I read it? 
BY MR. DOWDEY: 
Q. Yes. A. The letter reads: 
"Dear Harry, 
"Will you please put the currants which you told 
me you have in the refrigerator in several plastic 
bags closing each one with a rubber band, as you 
have seen me do and put the filled bags in the deep 
freeze? Should you decide to pick the gooseberries | 
you can do them the same way. I can wash them 
before they are --**** and process them when I 
come home. If you picked the raspberries they 
should be washed and put in small bags with the rub- 
ber band to close and frozen too. It seems an awful 
shame to lose those fine berries. | 
"T hope you are well and happy. As ever. 
"Edna". 
MR. DOWDEY: Will you mark this as Plaintiff's Exhibit No. 
2 for identification? 
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(Two-page letter, July 7, 1956 to "Dear Harry" 
from ''Edna" was marked Plaintiff Deposition 
Exhibit No. 2 for identification.) 

MR. EARNEST: How many letters are you to identify ? 

MR. DOWDEY: I want to mark some from about the time when 
you feel the controversy was at its height. 

MR. EARNEST: I would like to have them all introduced during 
the period from 1952 on. 

MR. DOWDEY: We don't have all those. 

BY MR. DOWDEY: 

Q. I show you what has been marked Plaintiff's Deposition 
Exhibit No. 2 for identification and will you tell us what that is? A. That 
is a letter dated Saturday, July 7, 1956 addressed "Dear Harry" and 
signed "Edna". 

It is in the handwriting of Edna Hoffman. NowI will read the 
letter -- 

MR. EARNEST: Wait a moment. Can't we just identify it and 
introduce it ? 

MR. DOWDEY: I don't think so because you will never read it. 
I have been through this before. It is very difficult. 

MR. CARMODY: What is the purpose of this ? What is the pur- 


pose of what you are doing ? 


MR. DOWDEY: This is for discovery. We are giving you some- 
thing you did not ask for. 

MR. CARMODY: I object to it. It is immaterial. 

MR. DOWDEY: All right, you object to it. 

MR. CARMODY: I am going to object to reading it in the record. 
I will serve notice upon you and ask the Court -- 

MR. DOWDEY: Isn't it a fact that you went into the relationship 
and suggested estrangement between the two parties ? 

MR. CARMODY: I did not read the agreement or the Will into 
the record. 
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MR. DOWDEY: You can read them. 
MR. CARMODY: This gentleman is no handwriting expert and 
Iam serving notice if you insist on reading them I will ask the Court 


to tax you with the cost. 
THE WITNESS: The letter reads: 
"Dear Harry: 

"Enclosed you will find check for $100.00. 

"When you come to Washington next time 
please bring my gray chantung (cotton) dress 
hanging in front closet and brown checked 
gingham dress. In the middle drawer of my 
dressing table you will find red plastic ear- 
rings in a clear plastic case. Fetch them too. 
Leave the package at Mac's store, please, as I 
need these things since it is so hot. 

"You should have Mrs. Brandenburg come 
over to check the foods in the kitchen cupbaord 
as this is the time of year the weevil gets into 
all those packages of cereal, etc. Besides, we 
must put the ant traps around and clean the 
stove, refrigerator, etc. lest the bugs eat us up. 

"All the things in the attic should be sprayed 
with Chemo and moth crystals be put into the 
rugs, blankets, clothing, etc. Mrs. B. knows 
how to use the crystals. You can spray if you 
wish to, otherwise she can do it. All the closets 
downstairs should be sprayed. 

‘The attic floor should be washed up and the 
house cleaned thoroughly as it was not cleaned 
last fall. Your recent burner cleaning job may 
have made things very much conditioned by the 
greasy soot and will ruin everything. Your slip 
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"(on your chair) cover should be changed and the 
bathrooms and the kitchen given special attention. 
The stove and the refrigerator must be cared for. 
It is dangerous to use the refrigerator if it is not 
kept sanitary and you do not understand the regu- 
lator on the ice compartment door. If this is not 
turned high enough the food will spoil. I do wish 
you would have Mrs. Brandenburg clean and wash 
up things as she knows what to do. A stranger 
will not know and may not be trustworthy. 

"Hope you are well and happy. 


"Edna" A 


MR. DOWDEY: Will you please mark this as Plaintiff's 
Exhibit No. 3 for identification, Mr. Reporter? 


(Letter, November 3, 1957 to "Dear Harry" from 
"Edna" was marked Plaintiff's Exhibit No. 3 for 
identification.) 


BY MR. DOWDEY: 

Q. I show you what has been marked Plaintiff's Exhibit No. 3 
for identification and ask you if you can tell us what itis? A. That is 
a letter with the address in the upper right hand corner of 7909 Orchid 
Street, Northwest, Washington 12, D. C. and the date of November 3, 
1957 addressed to "Dear Harry" and signed "dna". Edna is Edna 
Hoffman, my aunt. 

Q. Do you recognize the handwriting? A. Yes, I am familiar 
with it. It is her handwriting. 

Q. Will you read it in the record for us please? A. The letter 
reads: 

"Dear Harry, 

"TI called Kanns yesterday. The handkerchiefs 
like which we got before, 'Fluffies", by name are 
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‘no longer carried. They have a heavier one now 
comparable to Kleenex. If you want me to order 
these let me know. It is possible I may be able to 


pick up some Doeskin handkerchiefs. You remember | 


we used to get them at A & P and they were very good. 
"Today it is beautiful. Know it is nice at B. H. 
Hope to be home by next Sunday. Be sure you eat 
right at hotel. 
"Love, Edna". 
R. EARNEST: What is the date of that one? 

MR. DOWDEY: November 3, 1957, which was 2 short while 
before she executed a trust agreement, the trust agreement here 
involved. 


I have no further questions. 


EXAMINATION BY COUNSEL FOR THE DEFENDANT 
THE NATIONAL BANK OF WASHINGTON 
BY MR. CARMODY: 

Q. I invite your attention to Plaintiff's Exhibit Nos. 1, 2 and 3 
all for identification and ask you if it isn't a fact they were sent all 
from Washington, D. C. and at a time when she was not living in 
Braddock Heights with Mr. Hoffman? 

MR. DOWDEY: I trust this would be obvious, that she wouldn't 
mail a letter to her husband while she was at her own house. 

THE WITNESS: Mr. Carmody, at the time those letters were 
written Mrs. Hoffman -- 

BY MR. CARMODY: 

Q. Can't you answer my question yes or no and then explain 
it? A. I don't know what you mean by not living with her husband in 
Braddock Heights. 

Q. These were mailed from Washington? A. Yes. 

Q. Do you know who lives at 7909 Orchid Street, Northwest? 
A. Yes, Mrs. Montague. 


132 


Q. Who is Mrs. Montague? A. She is Mrs. Hoffman's niece. 

Q. Mrs. Hoffman spent a lot of time there, did she? A. She 
visited there a great deal and when she had to go to the hospital and it 
was inconvenient to go back and forth to Braddock Heights she would 
stay there. 

Q. It was more than visiting, wasn't it? A. That is all that I 
know of. 

Q. She never lived there for long periods of time? A. No. 

MR. CARMODY: I have no further questions. 

EXAMINATION BY COUNSEL FOR DEFENDANTS 

JONES AND SHADELINE 
BY MR. EARNEST: 

Q. Mr. Edelman, with respect to the letters that you have 
testified to, could you tell us how many more letters if any you may 
have found written by Mrs. Hoffman to Mr. Hoffman? A. This is quite 
a number. 

Q. Have you preserved all of them? A. I did not have all of 


them. Those that I foundI preserved. There may be more because I 


did not look over the house with a fine toothcomb. 

Q. What disposition has been made of the house up to this point 
if you know? A. It is still in the name of the estate, Mr. Hoffman's 
estate. 

Q. How many letters did you find written by Mrs. Hoffman to 
Mr. Hoffman? A. I would say that I have seen perhaps ten or twelve, 
maybe more. 

Q. Since you can read her handwriting and know it may I impose 
on you to ask you if you can read this too? I hand you this document. 
Does that appear to be written in the handwriting of Mrs. Hoffman ? 

A. Yes it does. 

Q. That is written on the stationery of the Schley Inn, is that 
correct, sir? A. That is what it has at the top of it. 

Q. Anda Christmas card. Is that in the handwriting of 


Mrs. Hoffman? A. Yes. 

Q. And a photostat of another letter apparently dated or post- 
marked July 14, 1956. Is that likewise written in the handwriting of 
Mrs. Edna Hoffman? A. It appears to be her handwriting. | 

MR. EARNEST: May I have this first letter marked as Exhibit 
No. 2, Mr. Reporter ? | 


(Letter on stationery of Schley Inn to "Dear Inez" 
from "Edna" was marked Defendant J ones Ex- 
hibit No. 2 for identification.) 


MR. EARNEST: And would you mark this little cara which looks 
like a Christmas card as Exhibit No. 3? 

(Greeting card, April 1, 1958 to "Dear Rae" 
from "Edna" was marked Defendant Jc ones 
Exhibit No. 3 for identification.) 
MR. EARNEST: And would you mark this last letter as Ex- 
hibit No. 4? i 
(Two-page letter on stationery of Schley Inn, 
July 14, 1958 was marked Defendant Ji ones Ex- 
hibit No. 4 for identification.) 
BY MR. EARNEST: 

Q. Mr. Edelman, directing your attention to Defendant Jones 
Exhibit No. 2 for identification, it is addressed, is it not, to: "Dear 
Inez"? A. Yes. | 

Q. And who is Inez, do you know, the recipient of this letter ? 
A. There was an Inez Maguire who lived in Philadelphia who worked 
for them from time to time. | 

Q. Would you be good enough to read that for me please if you 
can, sir? A. It is headed Friday P.M., with no date on it and it reads: 

"Dear Inez, | 

"Harry became so violent Tuesday that I had to 
leave and come here. Consulted a lawyer and am going 
to try to have him committed.’ Will let you know how 


things develop. Do not worry about me as I am o.k. | 
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‘now. He had the gun after me all night and 

thought I was a goner. Just couldn't start out 

running again. I am worn out doing that. Hope 

you are better and Walter is o.k. Write me to 

Schley Inn but do not put myname on the outside 

envelope. Write addressing Schley Inn but put 

my letter inside with my name on it. 

"Much love, Edna". 

Q. And the Defendant Jones Exhibit No. 3 for identification is 
addressed to "Dear Rae”. Do you know a Miss Rae Bradley? A. No. 

Q. You don't? A. No. 

Q. But this document is in the handwriting of Edna Hoffman? 
A. Yes. 

Q. Will you read that for me please? A. It is dated April 1, 
1958 and it reads: 

"Dear Rae, 

"T hope you are well and happy and that all 
the family is o.k. Iam feeling some better, but 
it is slow business when the ticker goes sour. 
"My best wishes to all for Easter. Harry is 

giving me lots of trouble again and I begin to 

think I shall have to take a positive stand as he 

will kill me if I don't -- a2 slow death prefer- 

able rather than the death at gun point as he 

does so often threaten with the business machin- 

ery in his hand. 

"Love Edna". 

Q. And the Defendant Jones Exhibit No. 4 for identification. 
It is addressed to Mrs. C. Vendegna. Do you know who she is? 
A. Yes, she is some relative of Mrs. Hoffman. 


@. And this document is in Mrs. Hoffman's handwriting ? 


A. It appears from the photostatic copy that the original would have 


been in her handwriting. 
Q. Would you read that one for me please? A. It is headed 
Schley Inn, Sunday P.M., dated July 14, 1958, according to this post- 
mark on it. It reads: | 
"Dear Folks, 
"T had to flee for my life Wednesday and am 
here. Have started committing procedure for 
Harry as he is dangerous, not only to me but 
others. Will advise you how things go. Write 
me here but if you call do so late after ten P.M. 
as there are many ears open around here and I 
do not want it known where Iam. If you write, 
address envelope Schley Inn with my sealed let- 
ter inside. P. O. is nosy and gossipy. 
"T got tired of running and decided on a show 
down. If I need you will call but don't be alarmed. 
I think things will be o.k. I cannot depend on 
Bert or Harry. They are too excitable. Itis a 
business for sanity and clear thinking. Hope to 
come out ontop. Harry is piysically sick as 
well as mentally so. He thought you called to 
find out when to come to kill him. He was going 
to kill me first and meant it. Plays with the 
gun all the time. 
"Hope all is well with you. I did appreciate 
your call and am so happy Angela is so well. 
"Love, Edna". 
MR. EARNEST: I have nothing further. 
MR. CARMODY: I have nothing further. 
MR. DOWDEY: Nothing further. 


I think two of those letters were undated. Do you have any 
information about the dates ? 
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MR. EARNEST: Two of them appear to be undated. I cannot 
give you more information at this time. I will check it and see if I can 
supply you with a date, if it is possible. 

Wait a minute, let us get our record straight. The Christmas 
card which is a card or whatever it is which is Defendant Jones Ex- 
hibit No. 3 is dated April 1, 1958. 

MR. DOWDEY: We have got that one. Defendant Jones Exhibit 
No. 4 is postmarked July 14, 1956. It could be 1958. I will try to find 
the original letter and clarify it. The photostat is not too good. 

MR. EARNEST: I will try to get you a date on the other one. 

MR. DOWDEY: I was trying to clarify it. We put in originals 
and I will ask the reporter if he will make photostats for me of the 
originals. We will waive signature. 


(By stipulation of counsel in the presence of the 
witness, reading and signature waived.) 


(Thereupon, at 4:30 p.m. the taking of the deposition was concluded.) 


CERTIFICATE OF NOTARY PUBLIC 


I, A. Richard Obester, the officer before whom the foregoing 
deposition was taken, do hereby certify that the witness whose testi- 
mony appears in the foregoing deposition was duly sworn by me; that 
the testimony of said witness was taken by me in shorthand and there- 
after reduced to typewriting under my direction; that said deposition 
is a true record of the testimony given by said witness; that I am 


neither counsel for, related to, nor employed by any of the parties to 


the action in which this deposition was taken, and further that Iam 
not a relative or employee of any attorney or counsel employed by 
any of the parties to the action in which this deposition was taken, 
and further that I am not a relative or employee of any attorney or 
counsel employed by the parties hereto, nor financially or otherwise 
interested in the outcome of the action. 


My commission expires 


8S eS 
February 1, 1961 Notary Public in and for the 


District of Columbia 


[Filed June 20, 1960] 
PRETRIAL ORDER 


This is a complaint for ejectment, for declaratory sa 
for accounting and for permanent injunction. | 

THE AGREED STATEMENT OF FACTS OF THE PARTIES is 
contained in the statement which is attached hereto and made a part 
here of by reference. 


* 
]Filed June 20, 1960] 
ATTACHMENT TO PRETRIAL ORDER 


Plaintiffs admitted as fact the following portions of the defendants state- 


ment of the case 


This action was originally brought by Harry L. Hoffman against 
the National Bank of Washington for ejectment, declaratory judgment, 
accounting, and for preliminary and permanent injunction. | 

Harry L. Hoffman (hereinafter for convenience referred to as 
"the husband") died on June 29, 1959, following institution of this 
action; and Michael Edelman, the executor of his estate, was substi- 
tuted as party plaintiff herein. The National Bank of Washington was 
initially named as defendant; but thereafter plaintiff sought leave to 
add as parties defendant Jones and Shadeline, executors under the will 
of Edna B. Hoffman, deceased. 

Defendant The National Bank of Washington (hereinafter for 
convenience referred to as "the bank") admits that it isa corporation 
engaged in the banking business in the District of Columbia, and like- 
wise admits the jurisdictional averments of the complaint. 

Edna B. Hoffman, the wife of Harry L. Hoffman, the original 
plaintiff, predeceased her husband, having died on August 9, 1958. 

Prior to her death, the said Edna B. Hoffman (hereinafter re- 
ferred to as "the wife") had entered into a trust agreement with the 
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Bank under date of November 18, 1957. At the time the said trust 
agreement was entered into, the said wife was the fee simple owner in 
her own right of 2 one-half interest in and to the real estate described 
in paragraph 5 of the complaint, with the exception of lots 49 and 56 
in square 1077, as to each of which two pieces of property the said 
wife held the entire ownership in fee simple. 

Prior to and on the 18th day of November, 1957, the husband was 
the owner of the remaining one-half undivided interest in said land 


referred to in paragraph 5 of the complaint. He and his wife held title 


to the property as tenants in common and not as joint tenants, with the 
exception, as above noted, of lots 49 and 56 in square 1077 which were 
owned solely by the wife in fee simple. 

On November 18, 1957, the wife entered into a trust agreement 
with the Bank as trustee, and on the same day she executed her last 
will and testament in which the defendants Jones and Shadeline were 
named as executors. It is admitted by the Bank that the copies of the 
trust agreement and of the will, attached to the complaint, are correct 
copies of said instriments. 

Following the execution of the trust agreement on November 18, 
1857, the wife deposited with the Bank as trustee the sum of $12,500.00 
in cash, and likewise transferred and assigned to said Bank as trustee 
certain securities owned by the wife, consisting of 100 shares of the 
common stock of Potomac Electric Power Company and 100 shares of 
the common stock of Washington Gas Light Company; all of which assets 
were to, and did in fact, become a part of said trust estate. In addition, 
said wife conveyed to the Bank as trustee, by deed duly executed and 
recorded among the land records of the District of Columbia in liber 
10955, folio 339, her one-half unidivded interest in and to the real 
estate aforesaid, as well as her entire ownership of the two parcels of 
land, the fee simple title to which was owned by the wife alone. 

Upon execution of the trust agreement and the transfer of the 
property, real and personal, heretofore referred to, the Bank accepted 
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the trust and performed its duties thereunder subject to the terms and 


conditions of the trust agreement. Said deed in trust was unrevoked and 
still in force at the time of the wife's death on August 9, 1958. 

The husband and wife were married in the early 1920's 3. Prior 
and subsequent to their marriage, they were engaged in the ary clean- 
ing business in the District of Columbia, and on July 18, 1951, the 
husband and the wife each owned 50 per cent of the capital stock of 
Sharon Company, a body corporate; and on said date said corporation 
was the owner of the real estate mentioned in paragraph 5 of the com- 
plaint, with the exception of the two pieces of real estate heretofore 
referred to as being owned by the wife individually. 

On July 18, 1951, Sharon Company was liquidated and dissolved, 
and its assets, including the real estate aforesaid, was conveyed to the 
husband and the wife as stockholders, each receiving a one-half un- 
divided interest as tenants in common 

During the year 1953, disagreements, financial and otherwise, 
arose between the husband and the wife. The husband took from the 
joint safe deposit box, which he had with his wife, certain policies of 
life insurance in which his wife was named as beneficiary, and sur- 
rendered them and obtained the cash surrender value therefor, and 
delivered the proceeds to his nephew, Michael Edelman, the present 
plaintiff, for investment purposes under power of attorney. none 

The husband executed a will dated February 12, 1954, which, 
following his death, was admitted to probate and record by the Orphans' 
Court in Frederick, Maryland, and ancillary letters were obtained by 
Michael Edelman from the Probate Court of the District of Columbia. 

On June 12, 1956, the husband sued the wife in this Court in 
Civil Action No. 2438-56, for the appointment of a receiver, partition 
and sale of real estate, accounting, an and for money due; and this suit 
thereafter was voluntarily dismissed by the husband. 
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IT IS ALSO AGREED BY THE PARTIES that in 1941 the busi- 
ness and equipment of Hoffman Co., Inc. (Virginia) were sold and the 


husband and the wife at the time of said sale each owned 50% of the 
capital stock of said vendor corporation. The husband and wife then 
went to live in Braddock Heights, Md. Mr. Hoffman was then 69 years 
of age and Mrs. Hoffman was approximately 56. Mrs. Hoffman was not 
survived by any parent, child, grandchild, brother, sister or the child 

or children of a deceased brother or sister. Her only surviving 
relatives were cousins, some of whom are mentioned as beneficiaries 
under her will and the trust agreement. The estate of Edna Hoffman, 
subject to administration in both Md. and the D. C. was and is negligible. 


PLAINTIFF's CLAIMS: 


The Ps’ claim that the course of the domestic life of the 
Hoffmans together both before and after the sale of the business was 
unremarkable except for the fact they had no children. They frequently 
rehashed things that had occurred in business many years before and 
occasionally traveled, vacationed, and visited separately. In later 
years Mrs. Hoffman confided to certain people some rather bazaar 
and contradictory complaints about Mr. Hoffman, which were apparently 
not taken seriously by any one who knew them. 

Between 1953 and 1956, the following transactions are known to 
have occurred, and been the occasion of some controversy between 
Mr. and Mrs. Hoffman: 

a. Mr. Hoffman cashed in a life insurance policy on his life 
and deposited the proceeds in a separate bank account. 

b. Mrs. Hoffman withdrew a sum from a joint account of the 
parties claimed to be in excess of the proceeds of the insurance policy 
cashed by Mr. Hoffman. 

c. Mrs. Hoffman purchased in her own name, to the exclusion 
of her husband, 2 lots which divided the 2 tracts of land owned by 


them, as tenants in common, on either side. 
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These controversies reached the point of litigation in June, 
1956, but the matter was settled by agreement and dismissal, without 
prejudice, in September, 1956. During the same period 1953- 1956 the 
parties domestic life together as heretofore indicated was unchanged, 


and they were otherwise cooperative with respect to their property 


rights. 

a. Arranging for transfer of their Braddock Heights home from 
ownership as tenants in common to ownership as tenants by the en- 
tireties, and 

b. Continuing to retain their regular counsel, Mr. Carmody, 
to negotiate and draw leases for them, and conduct litigation in their 
behalf (see Lord Baltimore Filling Stations, Inc. v. Hoffman, Municipal 
Court of Appeals, D. C., decided October 26, 1955, 117 A-2d 397). 

There were never any divorce proceedings between the parties, 
nor any suggestion thereof, and while there were negotiations between 
them about a property settlement, during the period 1953- 1956, none 
was ever consummated, and apparently this subject never got beyond 
the discussion stage. 

Unless there is a recovery on a $2,000. 00 personal note found 
in her effects, her estate is insolvent. In no event, because of taxes, 
is there likely to be any balance available for distribution. | 

Mr. Hoffman filed a timely renunciation in proper form in both 
the District of Columbia and Maryland. However, the realty: in Maryland 
held as tenants in common which passed to him by reason of the re- 
nunciation is subject to sale by Mrs. Hoffman's executors for the pur- 
pose of paying debts and taxes of her estate. 

The value of the realty involved under the trust agreement, 
exclusive of those 2 pieces which were titled in the wife's name ex- 
clusively, was appraised in 1951 at $105,000.00. These 2 pieces 
acquired by Mrs. Hoffman after 1951 consolidate the 2 previous tracts 
embraced in the appraisal into one large tract. The defendants should 
be able to supply an appraisal as of the date of death of Mrs. Hoffman. 
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The executors under Mrs. Hoffman's will, although qualified as 
ancilliary administrators in the District of Columbia, refused to join 
in this action as parties plaintiff. One of them, Mr. Jones, was the 
attorney who drew the will, which Mr. Hoffman renounced, and the 
trust agreeme:t here under attack. The other, Mr. Shadeline, is the 
husband of a substantial beneficiary of the trust, as well as a substantial 
beneficiary in his own right. 

BOTH DEFENDANTS MAKE THESE CONTENTIONS: 

That present P Michael Edelman participated in the conference 
pertaining to the dissolution of the Sharon Co. and he recommended 
that the title to said property be conveyed to Mr. and Mrs. Hoffman as 
tenants in common and not as joint tenants. For many years premiums 


on certain life insurance policies, referred to above in the agreement, 


had been paid by the business which the husband and wife jointly owned, 


and thereafter said premiums were paid from the joint resources of 
the husband and'wife. The obtaining of said policies and the surrender 
thereof by the husband was done without the knowledge or consent of 
the wife, and the latter protested when she discovered what the husband 
had done which discovery was made on or about Oct. 7, 1953. That 
there was a policy of insurance in the Prudential Life Ins. Co. of N.J. 
the face amount of which was close to $10,000; that there was another 
policy which was in excess of $1,000; that the amount realized from 
the cash surrender of these two policies was placed in the Central- 
Penn National Bank of Philadelphia; that Mr. Hoffman executed a power 
of attorney for Plaintiff Edelman to draw checks thereon; that sub- 
sequently another account was opened in the Provident Tradesmen 
Bank, and that the rentals which Mr. Hoffman received, representing 
1/2 the net income, were deposited in this account; that Plaintiff 
Edelman had a power of attorney on this account also. Both Defendants 
deny allegations that the trust agreement was a dry barron trust and 
deny all other allegations affecting the validity of the trust agreement 
and assert that said trust agreement was good and valid; that by the 
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terms thereof and the execution of the deed and other documents 


transferred to Defendant Bank title to the property owned by Mrs. 
Hoffman said Bank became, was, and still is legal owner and holder of 
the assets constituted the trust estate, that the Bank became and is 
charged with the duties and responsibilities set forth in the trust 
agreement in the discharge of which the Bank exercised its own inde- 
pendent judgment, free from any control, restraint, or influence by 
said Mrs. Hoffman or by any one else, either before or after Mrs. 
Hoffman's death. | 


STIPULATIONS: 

The parties agree to a motion for substitution by ancilliary 
executor of deceased party and an order substituting Michael Edelman 
in the place and stead of Etta Edelman. ; 


The following may be admitted into evidence without formal 
proof, subject to objections as to materiality and relevancy: | 

Trust agreement of Nov. 18, 1957. | 

Will of Edna B. Hoffman dated Nov. 18, 1957. 

Will of Harry L. Hoffman dated Feb. 12, 1954. 


Deed from the wife to the Bank, recorded in liber 10955 at 
folio 339. | 


Photo-copies of the Bank's records showing the details with 
respect to the trust account from Nov., 1957, to and in- 
cluding Oct. 3, 1958. 


That all exhibits marked for identification in the deposition of 
Michael Edelman on Dec. 22, 1959, may be received in 
evidence, any party reserving the right to object to the 
materiality or relevancy of said exhibits. 


That the deposition of Michael Edelman on Dec. 22, 1959, and 
that of Albert A. Jones on Dec. 9, 1958, correctly set forth 
the testimony of each of said witnesses, and that the testi- 
mony contained in said depositions and each of them is 
accurately reported and transcribed. | 


(All of the above, except "all exhibits marked for identification in the 
deposition of Michael Edelman on Dec. 22, 1959" have been initialed 
by the Pretrial Examiner.) 
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The Defendants also have a certified copy of the conviction of 
Michael Edelman for willful failure to file income tax re- 
turns. (The Plaintiff objects to this document and will make 
no Stipulation with respect thereto.) 

-- Also initialed by Pretrial Examiner. 


The Plaintiff agrees to supply to the Defendant on or before 
July 30, 1960 a list of all securities purchased during period from 
1953 to Aug. 9, 1958 out of either of the two bank accounts standing in 
the name of Mr. Hoffman in Philadelphia in respect to which Mr. 
Edelman had power of attorney. 

Each of the parties has requested the opposition to agree to 
the statements contained hereinabove which are relative to statement 
of fact. The statements are set out as contentions of the parties be- 
cause no agreement could be had thereon. Each party requests that 
these factual statements shall be deemed requests for admissions 
pursuant to Rule 12(i). 

The Plaintiff states he will rely solely on documentary proof 
to maintain his action. The Defendants have the following possible 
witnesses: 

Mrs. C. Albert Brandenburg, Albert A. Jones, P. Baxter Davis, 
Mrs. Audrey Shadeline, Howard Shadeline, Dr. Harry L. Hoffman, 
Mrs. Bertha H. Montague, Mrs. Helen I. Brandenburg, Mrs. Inez 
Maguire. 


[Filed June 21, 1960] 
ORDER SUBSTITUTING PARTY 

Upon consideration of the Motion of Michael Edelman to be 
substituted herein as party plaintiff in the place and stead of Etta 
Edelman; and it appearing to the court that the said Etta Edelman is 
dead and that the moving party is her duly qualified ancilliary executor 
in the District of Columbia, it is by the court this 21 day of June, 
1960; 
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ORDERED, that Michael Edelman as ancillary executor of the 
will of Etta Edelman, deceased, be, and he hereby is, substituted as 
party plaintiff in this cause in the place and stead of Etta Edelman. 


/s/ Edward M. Curran 
JUDGE 


CONSENT: 


[Filed June 29, 1960] 


STATEMENT OF PLAINTIFF 
SUBMITTED PURSUANT 
TO PRETRIAL ORDER 


Pursuant to the pretrial order entered herein June 20, 1960, 
plaintiff shows the following "list of all securities purchased. during 
period from 1953 to Aug. 9, 1958 out of either of two bank accounts 
standing in the name of Mr. Hoffman in Philadelphia in respect to 
which Mr. Edelman had power of attorney." | 


SECURITIES DATE DATE 
PURCHASED PURCHASED PRICE SOLD PRICE 


50 sh. U.S. Steel 4/26/54 443/8 8/9/54 54 1/8 

50 sh.Gen.Motors 4/26/54 671/8 8/11/54 8 

50 sh. Anaconda Copper 11/29/54 4/55 54 7/8 

100 sh. Rep. Steel 3/6/55 1/30/54 58. 3/8 

50 sh. VenturesjInc. 4/7/55 9/14/55 38 

200 sh. Amer.Zinc 5/10/55 2217/8 6/27/55 2917/8 

100 sh. Raytheon 6/27/55 161/4 10/9/56 17 

25 sh. A.T.&T. 9/6/57 170 7/8 10/6/58 1921/8 

25 sh. Beth. Steel 1/10/58 371/4 10/6/58 49 5/8 
Dated: June 27, 1960 | 


* * 
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[Filed November 17, 1960] 
ORDER AMENDING PRETRIAL ORDER 

Upon consideration of plaintiffs' Motion to Amend Pretrial 
Order, the several oppositions thereto filed by the defendants, and 
the oral argument had thereon, it is by the court, this 17th day of 
November 1960, 

ORDERED that the pretrial order herein be and the same is 
hereby amended by striking from "the agreed statement of facts of 
the parties,” appended thereto the last two clauses in the second 
sentence of the first paragraph commenced on page 5 thereof, that 
is, the lined out portion of the following quote of said sentence: 

"The husband took from a joint safe deposit box, 

which he had with his wife, certain policies of 

life insurance in which his wife was named as 

beneficiary, and surrendered them and obtained 

the cash surrender value therefor, and-delivered 

the proeeeds-te- his-nephew » Michael-Edelman,the- 

present plainti ff,-for-investment- pur poses-under- 

power-oef attorney.”’ 


/s/ Charles F. McLaughlin 
Ee uDGE E 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, November 29, 1960 

Before Judge ALEXANDER HOLTZOFF for trial at 11:00 a.m. today. 

* * * * * ; 
OPENING STATEMENT IN BEHALF OF PLAINTIFF 

MR. DOWDEY: May it please the Court, this case involves the prop- 
erty of a married woman who died August 9, 1958. This was approximately 
nine months after the effective date of the Act of Congress of August 31, 
1957, giving her husband rights in her property in the event of her death. 

THE COURT: What do you mean, an Act of Congress giving her 
husband rights ? 3 

MR. DOWDEY: Giving her husband certain rights in her property. 

THE COURT: Do you mean a private Act of Congress ? | 

MR. DOWDEY: Oh no, Your Honor. I hesitate to name tie Act, 
because it covered so many things. 

THE COURT: Oh, you mean the general Act. 

MR. DOWDEY: Yes, Your Honor. I wish it hada short name, but it 
doesn't. 

THE COURT: I thought for the moment you were referring to some 
private act. 

MR. DOWDEY: Iwill simply refer to it as the Surviving Spouse Act, 
for convenience. 

THE COURT: Very well. 

MR. DOWDEY: Although it covered a number of other things. That 
act was passed August 31, 1957, and as I said, she died about nine months 
after the effective date of that act. The act was not effective for 90 days, 
however, after its enactment. It was enacted August 31, 1957. ‘It became 
law 90 days thereafter, which was November 29, 1957. This is. ‘significant. 

THE COURT: When did the death take place? 

MR. DOWDEY: August 9, 1958. The sequence of events is some- 
what important. May I hand up a copy of that act? 
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THE COURT: Very well. (The copy was handed up.) 

MR. DOWDEY: The sequence of the enactment and its effective 
date and the date of the death is important, Your Honor, because just 11 
days prior to the effective date the woman sought to avoid the effect of 
this act by — 

THE COURT: Would you mind telling me what this action is for? 
Before you tell me the story, tell me in a sentence or so what the action 
is about, so that I can follow your statement more easily. 

MR.DOWDEY: Yes. The action concerns whether on November 
18 an inter vivos trust to the National Bank of Washington was an effec- 
tive trust to bar the rights of the surviving spouse under this statute. 

THE COURT: Yes. But what kind of an action is it? 

MR. DOWDEY: The action is for ejectment, to recover the real 
estate — 

THE COURT: Yes, that is what I want to know. — 

MR. DOWDEY: — and to furnish accounts. 

THE COURT: — and the effect of the inter vivos trust. 

MR. DOWDEY: The effect of the inter vivos trust was to bar the 
rights of the surviving spouse. The act, as I said, was passed August 31, 
1957. The inter vivos trust was executed November 18, 1957. The 
statute became effective November 29, 1957. 

THE COURT: I think I had better jot down this chronology. Will 
you give me the salient dates again. 

MR. DOWDEY: The act was passed, signed by the President, 
August 31, 1957. 

THE COURT: Yes. 

MR. DOWDEY: The wife executed a trust agreement November 18, 

The act became effective November 29, 1957, 11 days after. 

THE COURT: Who is suing whom, Mr. Dowdey? 

MR. DOWDEY: We represent the estate of the surviving husband. 

THE COURT: Of whom? 

MR. DOWDEY: Of the surviving husband of this woman who died 
August 9, 1958. That was the last date I think you wanted. 


149 


THE COURT: You represent, you say, the estate of the surviving 


husband. He is dead, also? 

MR. DOWDEY: He filed this suit, and since the filing of the suit 
he died, and we substituted his executor. 

THE COURT: The wife died when? 

MR. DOWDEY: The wife died August 9, 1958. 

THE COURT: Will you repeat the question involved. 

MR. DOWDEY: The question involved is whether or not this trust 
agreement is valid to bar the rights of the surviving spouse in the 
estate. | 

THE COURT: What provision of the act are you relying on? 
MR. DOWDEY: I have underlined several of the provisions — 
"The intestate share" of the surviving husband, if you will notice, on the 
first page, paragraph 3, subparagraph (b), ''The intestate share" - 

THE COURT: Are you trying to say that the question is whether 
this new statute, which gives a vested right to the surviving spouse, 
precludes the deceased spouse from practically disinheriting the other 
spouse? Is that the question ? | 

MR.DOWDEY: That is exactly it, in this way, Your Honor. It is 
an inter vivos trust, but it is essentially testamentary in character. 
That is what I was going to get at. Our basic point is simply this, that 
this trust is an illusion, an illusory trust, because — 

THE COURT: It is what? 

MR. DOWDEY: It is an illusion, it is an illusory trust, because 
the wife did not part with complete control over the property. 

THE COURT: I see. 

MR. DOWDEY: It is one of those cases. AndI apologize to the 
Court for getting so lately to the subject. But the real question is the 
trust, Your Honor. | 

THE COURT: I see. | 

MR. DOWDEY: I have prepared here a copy of the trust, which 
will be introduced into evidence. (The copy was handed up.) But I think 
it best, in looking at this trust, to look at it precisely. And for that 
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reason I hand the Court that copy. 

You will notice the first page is the customary trust language. 
The second paragraph, on the second page, provides that "during the 
lifetime" of the wife, Edna Hoffman, "or until prior termination" of the 
trust, the trustee shall pay or apply all the income for her maintenance, 
and so much of the principal "as it may consider necessary and proper." 
The key words there are "or as she may request." 

THE COURT: Where are you reading from? 

MR. DOWDEY: Iam reading from page 2, the paragraph "'Sec- 
ond.” I think I have underlined it, Your Honor. 

THE COURT: Yes, I see it now. 

MR. DOWDEY: The second paragraph, the first part, discloses, I 
believe, that she is to have the income and so much of the principal as 
the trustees may consider necessary, or — and the key words — "as 
she may request.’ In other words, she can have as much of the income 
or the principal "as she may request.” 

There is specific authority for the trustee, in the event of her in- 
capacity or illness or some thing of that nature, to pay medical bills and 
so forth, and other things. 

Now, upon the death of the settlor, however, she then proceeds to 
direct the trustees to make certain cash payments, which are somewhat 
in the nature of specific bequests; and then, after that, to divide and hold 
the property in five separate trusts for a number of different people. I 


will not go into the details of those trusts. The trusts, I think most of 


them last for about 10 years, pay income, and remainder. 

THE COURT: Mr. Dowdey, let me interrupt you. 1am informed 
the jury in the other case is ready to report. Perhaps this is a satis- 
factory place at which to ask you to suspend. 

MR. DOWDEY: Certainly. 

THE COURT: The Court will take the verdict, and then we will 
take our usual 10-minute midmorning recess. Then you may resume. 

(Following the disposition of other Court business and following 
the midmorning recess:) 
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THE COURT: You may proceed, Mr. Dowdey. 

MR. DOWDEY: I believe that just before the recess we were look- 
ing at the trust instrument. 

THE COURT: Yes. 

MR. DOWDEY: And we had referred to the right of the wife to 
have as much of the interest or principal of the trust as she wanted 
during her lifetime, and that only in the event of her death were the 
gifts to others to become effective. Those gifts were in the form of five 
separate trusts which became effective upon her death, provided, of 
course, that the trust remained unrevoked. 

The critical part of this trust, however, is found on page 6, para- 
graph numbered "fourth." And this, I may say, is the heart of this case. 
I have underlined on page 6, paragraph fourth, this critical language, 
which with the Court's permission I will read: 


"Fourth: The settlor reserves the right at any time. or from 


time to time without the consent of any person and without notice 

to any person other than the Trustee, to revoke the trust hereby 

created in whole or in part or to change the terms or benefici- 
aries hereof, by delivering to the Trustee during the lifetime of 
the Settlor a written notice of such revocation or change oa 

by the Settlor; ...” 

The only limitation on that right to alter or change at any “ome or 
as many times as the settlor might require was that the bank's com- 
pensation as trustee could not be reduced or its obligations increased 
thereby. 

The means is highly significant, if the Court please, pectnse all 
that was required was a simple written notice to the trustee, signed by 
the settlor. A mere letter of instruction would change this ae in any 
respect. : 

Now this trust, as I say, was executed November 18, 1957. The 
very same day and the very same time there was a will executed by this 
woman which provided for a disposition of her property in identical form 
to the trust provision. And that will provided that if the trust agreement 
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was still effective at the time of her death, then and in that event all of 
her property, subject to one small exception, would be transferred to 
the trustee. If, on the other hand, the trust agreement was not effective 


or was not operative at the time of her death, then in that event she 


directed a disposition of her property identical to that spelled out in 
the trust agreement. 

THE COURT: Will you summarize that provision again. 

MR. DOWDEY: Of the will, Your Honor, the disposition of her 
property ? 

THE COURT: The provision of the will on which you rely. 

MR. DOWDEY: The will provided that if the trust agreement was 
effective at the time of her death, then and in that event all of her 
property should be transferred to the trustees under that trust. 

THE COURT: I see. ; 

MR. DOWDEY: If, on the other hand, the trust agreement was not 
effective as of the date of her death, then and in that event she made a 
disposition in her will which was identical to the disposition made in 
the trust to persons after her death. 

THE COURT: Very well. 

MR. DOWDEY: So that the will and the trust agreement are com- 
panion documents. I have only given you the trust agreement, because 
the will is largely repetition, in substance. 

Pursuant to this agreement, and the same day, there was a deed 
to the trustees, pursuant to the trust agreement, of the real estate 
situated here in the District of Columbia. That real estate is valued up- 
wards of $50,000. At the same time there was personal property trans- 
ferred to the trustees of approximately $20,000. 

It is admitted by the defendants in the pretrial order that at the 
time of her death the property passing under her will was negligible. 
So we have passing under the trust upwards of $50,000 worth of real 
estate, $20,000 worth of personalty; passing under the will, if this trust 

is sustained, nothing of any consequence — negligible. And it is 
so stated in the pretrial order. 
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I think that this case can and should be disposed of on the basis of 
the few brief facts that I have outlined thus far. However, I would like 
to give the Court just a very approximate and a very rough idea of the 
circumstances of these parties. : 

When Mrs. Hoffman died, August 9, 1958, she was 72 years of 
age. Her husband, Harry Hoffman, survived her. At the time of her 
death he was 86, I believe. He survived her about a year. He died last 
year, and his executor is substituted. The Hoffmans originally lived i in 
the District of Columbia, and they retired to Maryland in 1940 or there- 
abouts. There were naturally disputes among them, but nevertheless 
they continued to live together up to the time of Mrs. Hoffman's death, 
and they made their home together. There were no divorce proceedings. 
There was no separation agreement, no property settlement of any kind. 

One other thing that is important here, the combination of this 
trust agreement and the will; we have seen that it was contemporaneous 
and part and yarcel and correlative with each other. There is something 
more, and that is how those two things operated in this case. : 

The executor and trustee under the will of course refused to attack 

the trust agreement and recover the property. He was made an 
involuntary party to this suit, a defendant. That executor under the will 
also drew the trust agreement and the will. He was the lawyer for Mrs. 
Hoffman, and had previously been lawyer for both Mr. and Mrs. Hoffman. 
He refused, of course, to join in this suit as a party plaintiff, and has 
vigorously resisted our efforts to set aside this trust. Furthermore, he 
claimed the lawyer-client privilege, as I think it was right for him to do. 
He also claimed the patient-physician privilege as to Mrs. Hoffman's 
condition at the time. | 

I point this out not in criticism at all, but merely to point out how 
effective this device was to prevent, or how it worked together: with the 
trust instrument to defeat the rights of the surviving spouse. © 

Now, Mr. Hoffman, shortly after the will was filed in Frederick 
and in the District of Columbia, filed a renunciation in proper form. 


And under the laws of the District of Columbia, since Mrs. Hoffman was 
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survived by no descendant and no brother or sister, mother, father, and 
so forth, or descendants of them, Mr. Hoffman would take the whole of 
this property by the renunciation. And the same is true of the person- 
alty in Maryland. 

I would digress 2 moment on a procedural aspect here. The pre~- 
trial order provides that the plaintiff will not present any evidence viva 
voce, but we are submitting on documents and depositions. 

THE COURT: Yes. 

MR. DOWDEY: The defendants have something that they wish to 
bring up concerning the merits of these various marital disputes be- 
tween the parties during their lifetime. I cannot see how it would be 
possibly relevant. © 

THE COURT: I venture to suggest this, Mr. Dowdey. I think the 
defendants will speak for themselves. 

MR. DOWDEY: I think that would be, and I will not comment on 
that part at this time. And accordingly I will — 

THE COURT: But before you resume your seat, you haven't yet 
told the Court specifically who is suing whom, for what relief, and what 
the issues are. 

MR. DOWDEY: I represent the executor and the devisees of 
Harry Hoffman, the surviving husband. During his life he sued the 
National Bank of Washington, the trustees, who purportedly hold title 
under this trust agreement to the real estate here in the District of 
Columbia, and who also own or control the personalty. We sued in 
ejectment to recover that property. 

THE COURT: How can you sue in ejectment? That is what has 
been bothering me. He had only a one-third interest in the property. 
Can a person who has a one-third interest maintain an action in eject- 
ment ? 


MR. DOWDEY: Ibeg your pardon. That is one point. He hada 


100 per cent interest in the property, Your Honor. As I pointed out, 


Mrs. Hoffman was not survived by anyone closer than a second or third 
cousin. 
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THE COURT: I see. 

MR. DOWDEY: And therefore, under our statute, he would take 
the whole. That is 207, if the Court please. It is in the Code. 

THE COURT: Very well. You have answered that question. Now 
go ahead with the rest of it. 

MR. DOWDEY: He would take the whole, by renunciation. As I 
say, we represent his executor and devisees, and we are suing the 
National Bank of Washington in ejectment and also, of course, in equity 


to recover the proceeds of this trust, in real and personal property, 


and for an accounting of the personalty. 

THE COURT: What is the cause of action of the devisees? What 
do they claim? 

MR. DOWDEY: The devisees of Harry Hoffman, Your Honor, who 
stand in his place. 

THE COURT: Oh, I see. I thought you meant devisees of the 
deceased wife. 

MR. DOWDEY: They stand in his place, and I must say this thing 
has become a little confused. There are a lot of parties, and we have 
had substitutions. 

THE COURT: Now who are the defendants besides the trustees? 

MR. DOWDEY: They are the executors under the will of Edna 
Hoffman, the wife. 3 

THE COURT: On what theory are they joined? 

MR. DOWDEY: They refused to join as plaintiffs, you see. 

THE COURT: What relief do you seek against them? | 

MR. DOWDEY: They are ancillary executors, I should say, in the 
District of Columbia. The relief we seek is simply this. We seek to 
recover the personal property that was involved in this trust; and of 
course the proper parties to recover the personal property would be the 
ancillary executors in the District of Columbia. : 

THE COURT: You say they are ancillary executors of whom? 

MR. DOWDEY: Of the wife. 

THE COURT: I see. 
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MR. DOWDEY: You see, they would ordinarily sue to recover the 
personal property. 

THE COURT: What right do you have to maintain a suit for the 
personal property ? 

MR. DOWDEY: Our right is, under our renunciation in Maryland, 
we would take all the personal property. 

THE COURT: Yes, you would; but you would take it through the 

executors, wouldn't you? You can seek to surcharge the execu- 


tors for not recovering the property. You don't have title to the per- 


sonal property, do you? 

MR. DOWDEY: That is quite right, Your Honor. It is in the 
nature of a derivative action. 

THE COURT: I know of no derivative action of this type. 

MR. DOWDEY: No, lam quite sure. I think, however, that the 
trust, and the will, you see, stand together. They are part and parcel 
of the same thing. 

THE COURT: You can't make it that kind of an omelet, especially 
when you are dealing with property rights. You claim that you are en- 
titled to all the personal property. 

MR. DOWDEY: Yes, Your Honor. 

THE COURT: And, if so, you would have a right to seek to sur- 
charge the executors of Edna — is that her name ? 

MR. DOWDEY: Edna. 

THE COURT: Of Edna? 

MR. DOWDEY: Yes, the wife. 

THE COURT: — for failure to collect and account for all the prop- 
erty. But have you the right to sue for the property directly? Iam just 
raising a question, you know. 

MR. DOWDEY: You have raised a question that has been in the 
back of my mind for some time; but we have never really considered it. 

THE COURT: Very well. Iam not going to ask you to give me a 
hasty answer. I am just going to ask you to think about it. 

MR. DOWDEY: Yes, sir. 
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THE COURT: Now will you refer me again to the section which 


gives you 100 per cent of the property. | 

MR. DOWDEY: I don't think that provision is in the ane law that I 
gave you, Your Honor. 

THE COURT: No; that is one of the old statutes. But I don't recall 
the number of the section. 

MR. DOWDEY: It is Title 18, 702. 

THE COURT: Then let me see if I understand the issues ocrecaee 
You are suing on the theory that the trust agreement is void. | 


MR. DOWDEY: As against the rights of the surviving spouse, yes. 

THE COURT: And that therefore you are entitled to all of the 
property. ! 

MR. DOWDEY: Yes. 

THE COURT: Now, what about the devisees? What are their rights ? 
— the devisees under the will. 

MR. DOWDEY: Their rights are eliminated by the statute which 
gives the surviving spouse the right to renounce and take his statutory 
share. Anda renunciation was filed, here in the District of Columbia 
and in Maryland. 

THE COURT: But how does that affect the rights of the devisees ? 
I take it that these are devisees under the will? 

MR. DOWDEY: Yes, under the will of Edna, the wife. 

THE COURT: The renunciation, of course, affects the rights of 
the person who renounces, and he is entitled then to his ene share. 
But how does that affect the devisees? , 

MR. DOWDEY: Well, in this particular case, I cited the real 
estate in the District of Columbia. The same thing is true of personalty 
in Maryland, namely, if the surviving spouse, who is not survived by 
any child or brother, sister or anything like that, renounces, then they 
take the whole of the personal estate, you see, in this circumstance. 

THE COURT: Now let's see. You claim that the surviving husband 
takes all the real and personal property. 

MR. DOWDEY: All the real and the personal erie. That his 
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right of renunciation extends to all real and personal property disposed 
of by will. 

THE COURT: But that doesn't defeat the devises, does it? 

MR. DOWDEY: Yes, it does. 

THE COURT: Why? That is, if the devises cover less than one 
third of the property, the devises are still in effect, are they not? 

MR. DOWDEY: But in these circumstances, Your Honor. 

THE COURT: I want to get your theory. 

MR. DOWDEY: I understand completely, and I see what you are 
driving at. The point is, that a right of renunciation in Maryland in 
these circumstances gives the husband all of the estate, not a third. It 
is not the statutory thirds that we usually think of. 

THE COURT: You mean the law of Maryland is different on that 
point than the law of the District of Columbia? 

MR. DOWDEY: The law of the District of Columbia would give 
him 100 per cent of this. 

THE COURT: On what theory? It would give him 100 per cent of 
all the property as to which the deceased died intestate; but it wouldn't 
defeat the devises, would it? 

MR. DOWDEY: Oh yes. The right of renunciation — 

THE COURT: That is, if the devises cover less than one third of 
the property. 

MR. DOWDEY: Oh no. If the Court please, the right of renuncia~- 


tion in the District gives the surviving spouse the right, be it man or 


woman, the right to take what he would take by intestacy. 

THE COURT: Precisely. 

MR. DOWDEY: And by intestacy in this situation it is admitted, I 
believe, that the husband would take the whole of personalty and realty. 

THE COURT: And defeat the devises? 

MR. DOWDEY: Yes, all of them, every single one of them. 

THE COURT: Now you have several plaintiffs here. 

MR. DOWDEY: May I explain that? 

THE COURT: Who is Etta Edelman? 
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MR. DOWDEY: That is the sister of the deceased husband and 
one of his devisees. | 

THE COURT: Oh, it is his*devisee. 

MR.DOWDEY: Yes. You see, that is what I was going to say. 

THE COURT: And the two individual defendants are executors of 
Edna Hoffman; is that correct? 

MR. DOWDEY: That is right. 

THE COURT: Very well. 

MR. DOWDEY: I think that for convenience all the plaintitts can 
simply be treated as the husband, because they will take through the 
husband. And I will simply refer to him as the husband, SEIS he is 
now deceased. He died while the suit was pending. 

THE COURT: Well you have answered my questions. 

MR. DOWDEY: Very well. 

THE COURT: I will hear the other side. 

OPENING STATEMENT IN BEHALF OF THE DEFENDANT, 
THE NATIONAL BANK OF WASHINGTON 

MR. CARMODY: May it please Your Honor, of course my friend 
has referred to this trust as being an illusory trust, and in his complaint 
he substantially characterizes it as a fraud upon the husband's rights. 

I wonder if I may, with Your Honor's indulgence, amplify somewhat more 
than customarily I would what the defendant trustee intends to prove, 
should we ever reach that point that it becomes necessary to do so. 

Mr. Dowdey is correct when he says the trust was executed on 
November 18th. And may I say, Your Honor, the suit was filed by Mr. 
Hoffman, the husband. It was filed originally against the bank only, as 
the trustee. Subsequently Mr. Hoffman died, and then they substituted 
Mr. Edelman as executor. I believe at that time they also substituted 
the other devisee, who was Mr. Hoffman's sister. And then they brought 
in also Mr. Jones who, the evidence will disclose, was the attorney for 


many years and drew the will and the trust agreement, and Mr. Shadeline, 


who were the executors under Mrs. Hoffman's will. 
The case is now in the posture that the present plaintiff is Michael 
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Edelman, who is a nephew of Mr. Hoffman; and if my friend's theory of 
the law is correct, he would take all of the property, real and personal, 
in the real estate only, in the District of Columbia. 

I think the law of the District of Columbia governs the real estate. 
As to the personal property, I think it is the law of Maryland. But we 
will amplify that somewhat later. 

Your Honor, these two people, now deceased, were quite elderly 
and had been married for many, many years. The evidence will disclose 
that they had started out the business. Mrs. Hoffman, when she wasn't 
even married, contributed to this business. She put her own money in the 


business and she worked in the business. It was a drycleaning business, 


and the business was successful. The husband worked also, if Your Honor 
please. They both worked. They had no children. 

There came a time when the business was sold, and that was in 
1941. But they kept the real estate which was here in the District of 
Columbia. That real estate at that time, Your Honor, was owned by a 
corporation, the Hoffman Drycleaning Company. When they sold the 
business they naturally had to sell the name; so they changed the name 
to Sharon Company. And that is of no consequence except to acquaint 
Your Honor as you read through the papers, perhaps. 

Might I say to Your Honor, parenthetically, that when Mr. and Mrs. 
Hoffman sold the business in 1941, they retired to Braddock Heights, 
which is in Maryland right outside of Frederick, to live. 

There came a time when they thought it desirable to liquidate this 
corporation, because at that time, in paying income taxes, first the 

corporation would pay it, and then the individual would pay it, and 
these people were of course depending upon it for income. They were 
not working. 

At the time of the dissolution of this corporation, in 1951, each of 
them, Your Honor, owned 50 per cent of the capital stock. There is no 
question about it. They paid for it, each of them, the husband and wife. 
They were the only two stockholders, and each owned 50 per cent of the 
capital stock. 
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The assets of the corporation, when it was dissolved, for the most 


part consisted of this real estate in the District of Columbia. It is rather 
valuable real estate, and I think we have agreed that it was appraised at 
$105,000. | 

I forgot to mention, Your Honor, that when they Liquidated and 
dissolved the business, they took title to the property as tenants in com- 
mon, each taking a one-half undivided interest. Now that is true with 
the exception of two lots, which are mentioned in the complaint, namely, 
lots 49 and 56, which the corporation had at one time owned, but it sold; 
and Mrs. Hoffman bought those back in her own name. 

So, again, at the time of the death, the real estate set forth in this 
trust was all of the real estate owned by the corporation, with the excep- 
tion of these two lots; and when they dissolved the corporation, they took 
title as tenants in common, each owning an undivided half. 

Now the Braddock Heights property, if Your Honor please, where 
they went to live — and it may become material in this case — was also 
taken by them as tenants in common, each owning a one-half undivided 
interest. But there came a time when they changed that; and as to the 
residential property, where they lived, that was changed to tenants by 
the entirety. So that upon Mrs. Hoffman's death, she having predeceased 
her husband, Mr. Hoffman got that property, which concededly came from 
the operation of the business and was the result of their joint efforts. 

THE COURT: That is not involved in this lawsuit, is it? 

MR. CARMODY: That part is not. But there is one unimproved 
piece of land in Braddock which is involved up there, or at least they 
mentioned it. I don't think they attempt to reach it in this ec cemings 
I don't think they could. 

These people, Your Honor, led a very, ostensibly, happy ite, with 
all of the ills and complaints attendant upon people getting to that age, 
but nothing serious, until the year of 1953, when this same Michael 
Edelman, who is the plaintiff in this case, and who incidentally isa 
lawyer and practices in Philadelphia, came into the picture. And for 
the first time, in 1953, Mr. Hoffman — and we will prove this, Your 
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Honor, if we have to — Mr. Hoffman went to a safe deposit box, and 
without the knowledge of his wife he took from it two policies — 
I believe they were paid-up policies, or at least one of them was a 
paid-up policy — in which his wife was named as beneficiary. It is sig- 
nificant that the premium on these policies was paid from the business 
and from the joint assets which these people had accumulated. The 
evidence will disclose that that marked the first rift in the marital life 
of these parties. 

Mrs. Hoffman discovered what had been done. She wasn't told 
about it. The wife discovered it. She found out later — and Mr. Edelman's 
deposition shows it — that Mr. Edelman went with Mr. Hoffman — the 
same Michael Edelman who is the plaintiff here — went to the insurance 


companies and he got the proceeds of the policies. When I say "he" got, 


Mr. Hoffman got. And while Mr. Hoffman had been in business in this 
city since 1915, the proceeds of these policies, Your Honor, were deposited 
in a Philadelphia bank, under the name of Mr. Hoffman, but with a power 
of attorney to Michael Edelman, the same plaintiff. 

The proceeds of those policies, Your Honor, amounted to something 
over $11,000. That also shows by the deposition of Mr. Edelman. And it 
is also significant, if I might say, that Mr. Edelman's deposition shows 
that he invested that money from time to time; and they furnished me a 
statement, as required by the Pretrial Examiner, which shows that over 
a period of some four or five years they made a net profit of I believe 

$6,000 on that account. Mr. Edelman also testified that Mr. Hoff- 
man shared that with him and made him gifts of it from time to time. 
They opened two accounts, both in Mr. Edelman's banks, or at least banks 
with which Mr. Edelman had done business. 

THE COURT: How is Mr. Edelman related to Mr. Hoffman ? 

MR. CARMODY: Mr. Edelman is his nephew. 

Might I say also, Your Honor, because I think this is a case that 
will appeal to the conscience of the chancellor, that it is significant that 
in Mr. Hoffman's will his nephew, Michael Edelman, gets everything, as 
contrasted to Mrs. Hoffman's trust and will, under which both Mr. 
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Hoffman's relatives and Mrs. Hoffman's relatives share. 

As I say, Your Honor, they had been having a little difficulty, 
perhaps not too much. But when the wife found this, she was naturally 
very much disturbed; and things reached the point when she bought these 
lots--I mentioned that the wife had bought two lots--on Pennsylvania 
Avenue, and the husband filed a suit here in the District igi against 
his wife. 

The husband filed that suit on June 12, 1956. The number of that 
case is 2438-56. And in that suit he asked for areceiver, a partition, 
and the sale of the real estate, and an accounting, and for money due. 
He filed that against his wife. And he asked that the BRIE, be sold, 
and that he be awarded one half of it. 

That is significant, I respectfully submit to the Court, because I 
intend to show that these people dealt with these properties as each 
owning a one-half undivided interest. 

The suit was filed. They had several conferences. Asi a result 
of that--and this is what the evidence will disclose--Mr. Jones, who 
had represented Mrs. Hoffman--and I cannot let it go unchallenged 
when my friend says Mr. Jones had represented both Mr. and Mrs. 
Hoffman. The more accurate statement would be that Mr. Jones had 
represented the corporation primarily, because he was doing work for 
the corporation, and of course at the time he was working for them there 
was no disagreement between these people. And he was paid, by and 
large, by the corporation. But there can be no doubt that from 1953, 
when Mr. Michael Edelman first appears on the scene, that Mr. Michael 
Edelman was representing Mr. Hoffman; and when he needed local 
counsel, he obtained local counsel--for example, in this very suit that 
was filed here in the District Court. Mr. Joseph A. Rafferty repre- 
sented him. | 

Mr. Rafferty and Mr. Jones had numerous conferences; and the 
evidence will show that Mr. Jones took all the books which he had been 
keeping, and Mr. Rafferty was convinced that Mrs. Hoffman had ac- 


counted for every cent of the money. The money as it came in from the 


164 


rents was deposited in a joint account and paid out, don't you see, 
Your Honor, for her expenses and his expenses. And Mr. Jones con- 
vinced Mr. Rafferty that Mrs. Hoffman, if in fact she had done any- 
thing, she had overpaid Mr. Hoffman more than his one-half share of 
the income from the corporation as of the time of this suit, 1956. 

I might also add, Your Honor, which I forgot, that the premiums 
on these two insurance policies--or maybe I said that--the premiums 
had been paid from the business. 

Theretofore the tenants had been paying the rent direct. Mr. 
Hoffman insisted that the firm of John F. Donohoe be appointed the 
agent, and an agreement was entered into to that effect which has been 
identified at the pretrial proceedings, signed by Mr. and Mrs. Hoffman, 
where Donohoe would collect the rents and remit one half to each of 
the parties, one half to the wife, one half to the husband. From Mr. 
Edelman's deposition it appears that his one half was deposited up in 
Philadelphia at his bank, upon which Mr. Edelman had the power of 
attorney, and in neither of which bank was there any money yet of Mr. 
Hoffman's, at that time. 

The evidence will disclose--and I emphasize this, Your Honor-- 
and will show that these parties had themselves elected to treat their 
property as each owning one half. 

There has been identified in the record a will drawn by Mr. Hoff- 

man in 1954, shortly after this trouble in 1953, which is the very 
will which was admitted to probate in Mr. Hoffman's estate, in which 


he says that "my wife has more than enough from her share"'--and he 


emphasized from her share of the property--"and therefore I am leaving 
her nothing but her dower rights in the property here"--and, of course, 
in the District and in Maryland, also. 

The evidence will disclose that the wife had been in ill health, 
and while she had these distant relatives, her relatives were cousins 
and they naturally weren't as close as Mr. Michael Edelman to Mr. 
Hoffman, who was running down here and seeing Mr. Hoffman all the 
time. She is apprehensive about her physical condition. So she went to 
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a lawyer and she had a trust drawn. 


Now this was no illusory trust. The evidence will disclose that 


the deed was drawn by the title company. And I have the deed here 
marked to be received in evidence. The evidence will disclose that she 
contributed $12,000, I believe --$3,000, Iam sorry, Your Honor-- 
made an initial deposit of $3,000, and some shares of stock, in this 
trust. And from then on this was an active trust, the bank collecting 
her half of the rents, and Mr. Hoffman's half of the rents being sent to 
him. The deed was recorded, of course. | 

As I say, at this stage when her husband had sued her, and she 
knew about her husband having made no provision for her in his will, 

she naturally wanted someone to be looking after her. She had 
great confidence in the National Bank of Washington, because, as the 
evidence will disclose, she and her husband had done business with the 
National Bank of Washington practically ever since they came to Wash- 
ington, in 1915, and certainly from 1920, which was a period of over 
40 years. So she selected the bank as trustee. Mr. Jones prepared it. 
The bank didn't prepare it. And, as I say, the property was deeded to 
the bank. 

At the time Mrs. Hoffman died, on August 9th, 1958, the trust 
had never been revoked; the trust was still in force. AsI said, we 
are prepared to show the bank collected the rents and made the invest- 
ments. And it is also significant as again indicating, Your Honor, that 
these people treated this property as one half belonging to each--and this 
we are prepared to prove, if that becomes necessary--that she was 
paying all of her own expenses of her last illness. : 

My friend says that this is a dry, passive trust. We say, quite 
to the contrary, that it is an active trust. 

Mr. Morgan, with Your Honor's indulgence, has some observations 
to make regarding the law, which might be helpful to Your Honor at this 
point. | 

THE COURT. Yes, if you wish. | 

MR. CARMODY. If Your Honor would like to hear our version 

of what the law is. 
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THE COURT: Yes; yes indeed. As I understand it, the contention 
of the other side is that the privilege of revoking that the settlor retained 
makes this trust agreement ineffective to bar the statutory share of the 
surviving spouse.’ Isn't that the whole point in the case? 

MR. DOWDEY: That is precisely it. 

THE COURT: And before you resume your seat, Mr. Carmody, I 
was wondering then what function any oral evidence would play in the 
matter and whether all I need are the various documents, because what 
is involved is a question of law and not a question of fact. 

MR. CARMODY: We gave very serious consideration to that. But 
when Mr. Morgan finishes, I hope Your Honor will agree that the courts 
in considering these things take into consideration a number of facts 
and circumstances--whether a wife has been left out entirely, whether 
the parties have treated it as their property. And if it were not for that 
point, Your Honor, we would have made a motion for summary judg- 
ment. But I think it becomes material to show the conduct of the parties 
and whether the spouse, shall I say, has been victimized. 

THE COURT: Very well. Mr. Morgan. 

* * * * 

THE COURT: Was the deceased domiciled in Maryland at the 
time of her death? 

MR. MORGAN: That is something that has not been stated to Your 
Honor except by inference. But I think we all can agree that both of the 
parties were domiciled in Maryland at the time of her death. Is that 
correct? 

MR. DOWDEY: Yes. 

MR. MORGAN: And the will is admitted in Maryland. 

* * * * 

MR. MORGAN: And at the close of the evidence, Your Honor, 

which will be submitted--and, as I understand, no evidence has actually 


been offered yet in the case--at the close of the evidence we are going to 


make a motion, in view of the argument which I have made. 
THE COURT: Mr. Earnest, did you want to make an opening state- 
ment? 
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ON MOTION IN BEHALF OF DEFENDANTS 
JONES AND SHADELINE TO DISMISS THE 
COMPLAINT 
MR. EARNEST: May it please the Court, at this time on | behalf of 
the defendants Albert Jones and Harold Shadeline I move you, sir, to 
dismiss this complaint as to them. I have not heard one line in the 
opening statement which would serve as a basis for any recovery. 
* * * * 
MR. EARNEST: Well in my best judgment, if this trust were in- 
validated, then of course the property and assets would pass to the co- 
executors who would administer them. That will eventuate whether 
or not they are parties to this agreement. I fail to see anything in the 
opening statement which connects them with the relief which they seek. 
And so I move you, sir, to dismiss as to them at this time. 
THE COURT: Is this estate being administered in Maryland? 
MR. EARNEST: Primarily in Maryland, and ancillary in the Dis- 
trict of Columbia, sir. 
THE COURT: The deceased died a resident of Maryland? Is 
that correct? 
MR. EARNEST: That is correct, sir. 
THE COURT: And the deceased left a will which has been probated 
in Maryland? 
MR. EARNEST: That is correct, sir. 


* * * * 


MR. DOWDEY: I think the trust is before this Court; the trust 


res is before this Court. 


THE COURT: The trust res is not before this Court. So far as 
the realty is concerned, yes, but not so far as the personalty is con- 
cerned. 

MR. DOWDEY: They are trustees of both the personalty and the 
realty, Your Honor, and that trust was created in the District of Columbia 
and has always operated within the confines of the District of Columbia. 

And the trustee is before the Court and represents the trust and the 
trust res. | 
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THE COURT: I will be glad to hear you at length on that point. I 


am rather impressed by the motion. 
* * * * 

THE COURT: But before we recess this trial, there is another 
point that I want to suggest at this time so that counsel can be thinking 
about it. So far as the realty is concerned, this case comes down, as 
the Court sees it--and I think Mr. Dowdey concedes that--to the ques- 
tion of law as to whether the clause reserving to the settlor the right to 
revoke the trust makes the trust invalid; because if the trust is valid, 
the plaintiff has no case, I take it. Now I am wondering, that being just 


a question of law, should it not be decided mainly on the face of the 


documents, without taking any oral testimony. I suggest you gentlemen 
might want to think about that. 

MR. MORGAN: If Your Honor please, we would have the right to 
make a motion at this time on the opening statement, which would raise 
that point as a mere matter of law. 

THE COURT: Well, would you want to do that? 

MR. MORGAN: And that would still--I must say, we would like 
to take advantage of it--leave us still our full opportunity, should it be 

ruled against, for us to argue that it might not be a bare question 
of law. 

THE COURT: Well, if I rule against you, of course you can 
tender such evidence as you deem wise. 

MR. MORGAN: That is right. So I think we would make a motion 
at this time on the opening statement, that what has been stated in the 
opening statement, including a copy of the trust that is going to be proved, 
which has been handed to Your Honor, and which would be a part of the 
opening statement, I take it, would not in any event give them a right to 
any relief, irrespective of any facts or anything else that we might want 
to present. 

THE COURT: Very well. In view of the fact that Mr. Dowdey would 
like a little time, I will hear argument on both of these motions at the 
opening of Court tomorrow, and I will recess this trial at this time until 
11 o'clock tomorrow morning. 
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* * * * | 


MR. DOWDEY: * * * ** And if I may answer another point that 
was raised--it is a collateral point--namely, whether under the law of 
Maryland the husband, the surviving husband, would take 100 per 


cent or 50 per cent-- 

THE COURT: I don't think I shall decide that. I think that will be 
for the Circuit Court of Frederick County in Maryland. 

MR. DOWDEY: I believe so. I just wanted to say this, that I 
indicated 100 per cent on the basis of a letter from the Register of Wills. 
I might say, however, that I may be in error about that. | 

* * * * 

MR. MORGAN: May it please the Court, at the closing of the hear- 
ing yesterday the defendant, the National Bank of Washington, moved 
for a finding on the opening statement, it having been conceded that the 
copy of the-- 

THE COURT: You can't ask for a finding on an opening |  otorients 

MR. MORGAN: For a dismissal; that it does not on the facts as 
stated, and the law, would not be a cause of action, taking it, : as I under- 
stand my opponent will agree, that Your Honor can consider that the 
copy of the trust instrument which was handed to you, and which I think 
probably should be marked for identification, -- 

THE COURT: No, I don't think we have to resort to that. The 
trust agreement is attached to the complaint. 

MR. MORGAN: That is right, Your Honor. 

THE COURT: So it may be considered as being petores the Court. 

* * * * 

THE COURT: **** Now I willhear you as to that es Mr. 
Dowdey. : 

MR. DOWDEY: I might say that we won't have any problem on the 
record. I think we have stated in our pretrial order that we are relying 
on documentary evidence, and we have specified those documents and 
depositions. | 

THE COURT: The issue is even narrower than that, as I under- 
stand it. I checked your complaint overnight, as well as the pretrial 
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order. You are relying on the contention that on its face the trust agree- 
ment is invalid, because it reserves the power of revocation. Is that 
correct? 

MR. DOWDEY: That is correct, Your Honor. 

THE COURT: Very well. 

MR. DOWDEY: And that is the substantial point. 

THE COURT: I don't know what you mean by "substantial." Is 
this correct or isn't it? 

MR. DOWDEY: That is correct, Your Honor. Your Honor has 
a facility for expressing these things shortly that unfortunately I cannot 
emulate. Ihave a lawyer's reluctance to strike so. 

On that point I would like to hand up to the Court, if I may, a 
little flier which was put out by a rival bank here in the city, which on 
page 2, you may note, discusses a recent case on revocable trusts and 
widows' rights. I apologize for the flier; but if I were going to state the 
question, I could not state it better than that, because the flier gives 
both sides of the proposition. 


You may note that there is a division of authorities in the several 


states. I might add that in Maryland, which we were much concerned 

about yesterday, that state is frank to admit that the matter is uncertain. 

In fact I think the latest case that Mr. Morgan cited to you, somewhere 

in the opinion I couldn't tell you, it is stated as such, that the law in 

Maryland is uncertain, and we are essentially in doubt about this matter. 
* * * * 

THE COURT: Mr. Dowdey, this case doesn't deal with the prob- 
lem that is before the Court. The narrow and specific question that the 
Court has to decide is whether the fact that the settlor of the trust re- 
tained the power of revocation of the trust made the trust invalid. 

MR. DOWDEY: Yes, Your Honor. And it is against, however, 
the right of the widow, or in this case of the widower, under our new 
statute. 

THE COURT: Well of course theoretically that is so. But ac- 
tually I don't think any strong equity is in favor of any party to this Liti- 
gation. 
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MR. DOWDEY: I quite agree. 
THE COURT: Both the husband and the wife are deceased. They 
left no children. It is just a question of which group of collateral rela- 


tives shall get the property, which group should get a windfall. 
MR. DOWDEY: I wouldn't say that, Your Honor, and I'll say it 
for this reason. You may recall that Mr. Hoffman, the surviving hus- 


band, was alive and filed this suit. 

THE COURT: Oh, Iunderstand. But at this time both the surviv- 
ing husband as well as the wife who created the trust are dead; they left 
no children; and it is just a question of what group of nephews and 
nieces and cousins should get this property. So there is no particular 
appeal to any equity. 

MR. DOWDEY: Well, believe me, I am not making an emotional 
appeal. However, I think it is more than that. 

THE COURT: Iam not suggesting you are making an emotional 
appeal. Iam saying there are really no strong equities in favor of 
either side. 

MR. DOWDEY: I believe there are, Your Honor. 

THE COURT: Anyway, the Court has to decide according to law. 

MR. DOWDEY: That is precisely the equity that I am talking about. 
Let us say "law," then, instead of "equity." I believe the important 
thing is--and this has been made in other jurisdictions. Now whether or 

not this distinction will be made here, it remains to be seen. How- 
ever, I think it has been made, as you may note from the flier that I 
handed you, that in many of these states they sustain the trust generally, 
but not as against the rights of a surviving spouse, as you may note 
from many of the cases. 

* * * * 

MR. EARNEST: Thank you, Your Honor. May I ask permission of 

the Court to join in the motion of the bank? | 


THE COURT: Yes. 
* 
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RULING ON DEFENDANTS' MOTION TO DISMISS 


THE COURT: The question involved in this case comes down to the 
query whether the trust agreement attached to the complaint is valid. 
It is claimed in behalf of the plaintiff that the trust is invalid on the ground 

“that the settlor of the trust reserved expressly the power to revoke it_ 

at her option. No fraud or any other similar charge is made. The com- 
plaint, as well as the pretrial order, indicates that the sole attack on 
the trust agreement is based on the proposition and the contention that a 
trust agreement or a deed creating a trust, in which the power of revo- 
cation has been reserved by the settlor, is ineffective to create a trust. 
The question does not appear to have been authoritatively determined 
in the District of Columbia. In fact, in Betker v. Nalley, 78 Appeals 
D.C., 312, 314, the question was expressly left open. We must 
therefore have resort to decisions of other jurisdictions. 

The Court of Appeals of Maryland, from which we derive much of 
our common law relating to property, has held time and time again 
that a revocable trust is valid. Sieling v. Sieling, 135 Atlantic 376, 
381; Brown v. Fidelity Trust Company, 126 Maryland 175, 179, 183; 
Vierau v. Bohemian Building Loan & Savings Association, 109 Atlantic 
2d 120, 127. The Brown case, to which reference has been just made, 
has been frequently cited and may be regarded as the leading case on 

the question here involved. Other states have reached a similar 
conclusion, as is true of New Jersey, whose decisions in matters of 
equity and real property ordinarily have considerable weight. Bassin v. 
Enoch-Pearl Company, 54 Atlantic 2d 824, 140 New Jersey Equity 428. 
In that case the Court of Errors and Appeals of New Jersey stated that: 

inconsistent with the passing of the title to the property 

to the trustee." 


See 
The leading treatise on the law of trusts, which is one of the few 


textbooks that are regarded as authoritative, Scott on Trusts, section 
57.1, volume 1, page 445, takes the same position. The writer makes 
the following statement: 
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"The reservation of a power of revocation does not 

prevent the creation of a trust in the lifetime of the settlor, 

and the beneficiary at once acquires a future interest, al- 

though it is an interest subject to be divested by the a 

cise of the power." ! 

The Restatement of the Law of Trusts likewise recognizes the 
same principle and adopts this doctrine. Section 37 states: — 

A trust can be created although the settlor reserves 

the power to revoke or modify the trust, or reserves 

powers with respect to the administration of the trust, or 

although such powers are given to some person other than the 

settlor." | 

A similar thought is expressed in Section 57. Again in Section 330 
the Restatement states: 

"The reservation by the settlor of a power of revocation 
does not of itself make the trust invalid or incomplete. " 

In view of these authorities, which the Court regards as persuasive, 
the Court reaches the conclusion that a revocable trust is valid and that 
the fact that the power of revocation is reserved by the settlor does not 
affect its validity or its effectiveness. 

In this connection it should be observed that the Act of august 31st, 
1957, which accords to surviving husbands what is equivalent to a right 
of dower in real property, did not become effective until November 29th, 
1957, which was subsequent to the execution of the deed of trust involved 
in this case. It has been held that that statute is not retroactive and 
therefore does not affect the disposition of the case at bar. ye v. Vito, 
106 Appeals D.C. 326. 

In view of these considerations, the motion to dismiss the com- 
plaint is granted. 


THE COURT: (continuing). Now, Mr. Earnest, it si to me 


that that leaves your motion academic and moot. 
MR. EARNEST: I think so, Your Honor, because I join in theirs, 
in its entirety. 
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MR. CARMODY: We will present-- 

THE COURT: Yes, you may present an appropriate order. No 
findings are necessary, because Iam making this ruling on the basis 
of the opening statement and the pleadings. 

MR. DOWDEY: I trust that since the Court has referred to the 
pretrial order, that that has been considered in the ruling. 

THE COURT: Oh yes. 

MR. DOWDEY: Thank you. 

THE COURT: But the pretrial order in this case does not, as it 
does in some cases, modify the issues raised by the pleadings. 


[ Filed March 10, 1961] 


December 2, 1960 
PROCEEDINGS 

MR. MORGAN: Jo V. Morgan, Jr., Mr. Earnest and I repre- 
senting the defendants in 2407-58, Hoffman, now Edelman, versus the 
National Bank of Washington, in which Your Honor ruled day before yes- 
terday, and we are presenting an order in conformity to Your Honor’s 
ruling. 

THE COURT: Is there any objection to the form of your proposed 
order? 

MR. DOWDEY: Except that I would like to say that at the con- 
clusion of the defendants’ opening statements I neglected to make a 
motion for judgment on behalf of the plaintiffs. I intended to make such 
a motion--if I am not barred by your signing the order. 

THE COURT: Ohno. Let the record show that you have made 
such a motion and the motion is denied, and that you have objected to 
the Court's ruling. 

MR. DOWDEY: Thank you. 


MR. MORGAN: Thank you, Your Honor. 
* * * 


[Filed Dec. 2, 1960] 
ORDER DISMISSING ACTION 


This cause having come on for trial, and the defendants having 
moved at the close of plaintiffs’ opening statement to dismiss the action, 
and the parties having been heard in open court, and it appearing to the 
Court that upon the facts and the law, the plaintiff is entitled to'no relief 
against the defendants, it is by the Court, this 2nd day of December, 1960, 

ORDERED AND DECREED, that the above-entitled action Wee: and 
the same is hereby, dismissed with prejudice. 

/s/ Alexander Holtzotf 
JUDGE 


[Filed Dec. 2, 1960] 
MOTION FOR JUDGMENT: 


Plaintiffs move the Court for judgment in their favor, and for reason 


therefor show that the pleadings, pre-trial order, depositions, attached 
documents, and the opening statements of the parties show that there is 
no genuine issue as to any material fact and that the plaintiffs are entitled 
to judgment as a matter of law. | 

AS further reason therefor, the Court is respectfully referred to 
the matters of law discussed in the Motion for Rehearing filed herewith. 


LANDON G. DOWDEY | 
NORMAN H. BARTOW | 
LUCILE CLAGETT 


BY /s/ Landon G. Dowdey 


Attorneys for Plaintiffs 
1333 G Street, N. W.. 
Washington 5, D. C. 


[Certificate of Service] RE 7 0400 


176 


[Filed Dec. 2, 1960] 
ATTACHMENTS TO PLAINTIFFS' MOTION 
FOR JUDGMENT 
Conformed copy of TRUST INSTRUMENT executed by Edna B. 
Hoffman November 18, 1957 (already delivered to the Court). 


Se ———— 


Certified copy of WILL executed by Edna B. Hoffman November 18, 
1957. 


Certified copy of DEED executed by Edna B. Hoffman November 18, 
1957 transferring D. C. realty to defendant bank pursuant to trust 
instrument of same date. 


Certified copy of RENUNCIATION OF SURVIVING SPOUSE, filed 
by husband Harry L. Hoffman, in Orphan's Court of Frederick 
County, Maryland, August 26, 1958. 


Certified copy of RENUNCIATION OF SURVIVING SPOUSE filed 
by husband Harry L. Hoffman in the United States District Court 
for the District of Columbia November 14, 1958. 


Photostat of 1950 CERTIFICATE OF APPRAISAL OF D.C. realty, 
half of which was owned by Edna B. Hoffman and transferred by 
her to defendant bank under the TRUST INSTRUMENT and DEED 


of November 18, 1957. 


Certified copy of DEED of March 30, 1956 to Edna B. Hoffman of 


je te tle mene toa 
certain lots in the District of Columbia also transferred under the 


TRUST INSTRUMENT and DEED of November 18, 1957. 


Certified copy of COMPLAINT filed June 12, 1956 in the United 


— 


States District Court for the District of Columbia, by Harry L. Hoff- 
man against Edna B. Hoffman, being Civil Action 2438-56. 


Certified copy of praecipe of DISMISSAL WITHOUT PREJUDICE 
filed in same action September 27, 1956. 


1950 letter of APPRAISAL OF MARYLAND RESIDENCE AND LOT, 
half of which was owned by Edna B. Hoffman but NOT INVOLVED 
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in transfer of November 18, 1957. 
LANDON GERALD DOWDEY 
NORMAN H. BARTOW 

By /s/ Landon G. Dowdey 


Counsel to Plaintiffs 


[Filed Dec. 2, 1960] [Exhibit F to Plaintiff's Motion for Judgment] 


No. 2929 
VALUE $105,000.00 
CERTIFICATE OF APPRAISAL 


The Washington Real Estate Board 
of Washington, D.C. 


CERTIFIES TO 


Sharon Company, Incorporated 
c/o Albert A. Jones 


That its appraisal committee has inspected the following described 
property: Located in the 1500 block of Pennsylvania Avenue, S. E., 
SQUARE 1077 | 
Lot 70 - Approx. 5,370 Sq. Ft. Lot 31- Approx. 958 Sq. Ft. 
Lot 38 - Approx. 1,424 Sq. Ft. Lot 30 - Approx. 893 Sa. Ft. 
Lot 37 - Approx. 1,578 Sq. Ft. Lot 57- Approx. 868 Sq. Ft. 
Lot 36 - Approx. 1,440 Sq. Ft. Lot 810- Approx. 3,045 Sq. Ft. 
Lot 35 - Approx. 1,219 Sq. Ft. Lot 52 - Approx. 1,371 Sq. Ft. 
Lot 34 - Approx. 1,154 Sa. Ft. Lot 51- Approx. 618 Sq. Ft. 
Lot 33 - Approx. 1,089 Sq. Ft. Lot 50 - Approx. 673 Sq. Ft. 
Lot 32 - Approx. 1,023 Sq. Ft. Lot 48 - Approx. 847 'Sq. Ft. 

And is of the opinion that the value of said property is 

W.R.E.B. $105,000 and 00 cts DOLLARS 
NOTE: Lots 70, 38, 37, 36, 35, 34, 38, 32, 31, 30, 57, and 810 
ZONED - 1st Commercial - 60 feet - "C" Area. ) 
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Lots 52, 51, 50 and 48 
ZONED - Residential - 60 feet - "B' Area. 
WASHINGTON REAL ESTATE BOARD 


/s/ Edward R. Carr 
Vice President 


/s/ Chas. J. Rush 
Executive Secretary 


/s/ (illegible) 
Chairman, Appraisal 
Committee 


Dated November 22, 1950 


THIS DEED 
Made this 30th day of March in the year one thousand nine hundred and 
fifty-six, by and between Georgia L. Lee, devisee under the Will of 
Thomas B. Smoot, deceased, party of the first part, and Edna B. Hoffman, 
party of the second part: 

Witnesseth, that in consideration of Ten (10) Dollars the party of 
the first part does hereby grant unto the party of the second part, in fee 
simple all that piece or parcel of land, together with the improvements, 
rights, privileges and appurtenances to the same belonging, situate in 
the District of Columbia, described as follows, to wit: 

Lot 49 in A. C. Walter and William Mayse’s subdivision of lots 
in Square 1077, as per plat recorded in Book 17 page 74 in the 
Surveyor's Office for said District; ALSO, Lot 56 in E. C. 


Carpenter's subdivision of lots in Square 1077, as per plat 


recorded in Book 22 page 54 in said Surveyor's Office. 
Said properties being now designated for taxation purposes 
as Lot 811 in Square 1077. 


* * * 
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[Filed June 12, 1956] [Plaintiff's Exhibit H to Motion for Judgment] 
COMPLAINT FOR APPOINTMENT OF ARE- 
CEIVER, PARTITION AND SALE OF REAL 
ESTATE, ACCOUNTING, AND MONEY DUE 

1. This Court has jurisdiction pursuant to the provisions of Title 
16, Section 1301, et seq., and Title 11, Section 306, D.C. Code, pase 
Edition. 

2. Plaintiff, Harry L. Hoffman, is a citizen of the United States 
and a resident of the State of Maryland. 

3. Defendant, Edna L. Hoffman, is a citizen of the United States 
presently residing in the District of Columbia. 

4. Plaintiff and defendant are husband and wife. 

5. Plaintiff and defendant are fee simple owners of real estate 
located in the District of Columbia, holding title thereto as tenants in 
common, each owning an equal one-half undivided interest in the whole of 
said real estate, described for purpose of taxation as: | 

Lots 30-31-32-33-34-35-36-37-38-57-70-810 (which formerly in- 

cluded tax lots 54-55 and 810)-48-50-51-52 in Square 1077. 


6. Partition of the real estate above described is impossible as the 
property is not divisible in kind. 


7. The defendant has assumed control over the income from said 
property amounting to over Eleven Thousand Dollars ($11,000.00) per 
annum and has refused to pay to the plaintiff his just proportionate share 
thereof. 

8. That despite repeated requests for an accounting of the income 
from the aforesaid real estate, the defendant has wrongfully and without 
right or justification refused to render unto the plaintiff an accounting. 

9. That in addition, the plaintiff and the defendant had savings ac- 
counts in the American Building Association and the Metropolis Building 
Association located in the District of Columbia. The accounts were held 
in the joint names of the plaintiff and the defendant and totalled approxi- 
mately Eight Thousand Six Hundred Eighty-Eight Dollars and Sixty- Eight 
Cents ($8,688.68). 


180 


10. That the defendant did wrongfully and without right or justifi- 
cation withdraw the money above described from the respective building 
associations and convert the same to her own use to the exclusion of the 
plaintiff in his just interest therein. 

WHEREFORE, the premises considered, plaintiff respectfully prays: 

1. That the real estate hereinbefore described be ordered sold and 
the plaintiff be awarded his full and complete one-half interest in the pro- 
ceeds from said sale; and if necessary, to effect such sale a trustee be 
appointed. 

2. A receiver be appointed during the pendency of this action to 
collect the rents and distribute the profits from the aforesaid real estate. 

3. That defendant be ordered to make an accounting of all the rents 
and profits realized from said real estate during the past three years, 
and that plaintiff be awarded a judgment for his share therein. 

4. That a judgment be awarded plaintiff for his one-half interest 
in the personal property which defendant wrongfully removed from the 
building associations and converted to her own use, with appropriate in- 
terest thereon from the date of said conversion. 

5. For such other and further relief as to this Court may seem 
just and proper. 


/s/ Harry L. Hoffman 


/s/ Joseph A. Rafferty 
/s/ Joseph A. Rafferty, Jr. 


Attorneys for Plaintiff 
206 Southern Building 
Washington 5, D. C. A TRUE COPY 


Test 11/25/60 

Harry M. Hull, Clerk 

By /s/ Barbara E. Baldwin 
Deputy Clerk 
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[Filed Dec. 2, 1960] [Plaintiff's Exhibit J to Motion for Judgment] 


THE FARMERS AND MECHANICS NATIONAL BANK 
OF FREDERICK 
FREDERICK, MARYLAND 


October 11, 1950 


Sharon Company, Inc. 
Route 5, Box 95 
Frederick, Maryland 


Gentlemen: 

We have inspected the two parcels of real estate, described below, 
located on the West Side of Jefferson Boulevard, Braddock Heights, 
Frederick County, Maryland, owned by your corporation and submit here- 
with our appraisal of same: : 

(1) Lot 75' x 180' improved with a 1 1/2 story frame dwelling 

covered with asbestos shingles, oil burner hot water heat. The 

basement forms part of the living quarters, having been parti- 
tioned into a dining room, kitchen, bath room, utility room and 
furnace room, with glass enclosed terrace; first floor - large 
living room, bed room, study room, bath room and glass enclosed 
sun porch; attic - unimproved; single car garage attached to 

dwelling. . 

APPRAISAL $ 14,500.00 

(2) Lot 100' x 180', adjoins above described real : 

estate on North Side, unimproved. APPRAISAL. $ 1,750.00 

VAGAVAITAITY : 
Very truly yours, 
/s/ Benjamin L. Shuff | 
/s/ Guy W. Nusz . 


[Filed Dec. 2, 1960] 
MOTION FOR REHEARING 
Without questioning in any respect the correctness of the Court's 
ruling that a revocable trust is valid in the District of Columbia, plaintiff 
respectfully requests the Court's ruling on the further question raised by 
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the following language of Professor Scott, at the commencement of Sec- 
tion 57.5 (p. 468) of his treatise on Trusts: 

"Thus far it has been assumed that the settlor had power 

to dispose of the property by will. Suppose, however, 

that he has not this power although he has power to dis- 

pose of it inter vivos. Can he, by the creation of a 

revocable trust make a disposition which he could not 

effectively make by will?" 
The answer to this question in a considerable number of states where re- 
vocable trusts are otherwise valid is "No". In all but a few the answer 
states a major exception to the general rule that revocable trusts are 


valid. 
* 


Conclusion 


The validity of revocable trusts which offend no other right than 

a purely formal one, such as the manner of executing wills, may and 
perhaps should be considered on formal grounds only. But the validity 
of revocable trusts which offend a right of substance, such as the prop- 
erty rights of a surviving spouse, should be judged on grounds of sub- 
stance rather than form. In point of substance the trust here involved 
has little to recommend it. The settlor wife retains the power: 

to revoke 

in whole or in part 


at any time and from 
time to time 


any term and any beneficiary 
(except the compensation or 
burdens of the trustee bank) 


merely by notice to the bank 
requiring no greater formality 
than the settlor wife's 
signature. 


To deprive a surviving spouse of statutory rights by such a transparent 
devise as this is certainly to exalt form over substance. 
The trust should therefore be set aside to the extent that it affects 
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plaintiffs’ decedent's right as surviving spouse to a legal and statutory 
share of the real and personal property constituting the trust res, but in 


all other respects holding such trust valid. 
* * * 


[Filed Dec. 7, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO PLAINTIFFS' MOTION FOR 
JUDGMENT 


It is the understanding of the defendants that the motion for judgment 
was orally made to the Court on December 2, 1960, and denied. If it be, 
for any reason, considered to be still pending, defendants oppose it on the 
basis already argued to the Court, and as set forth in the memorandum of 


points and authorities filed by defendants in opposition to plaintiffs' 


motion for rehearing. 
* 


[Filed Dec. 7, 1960] 


MEMORANDUM OF POINTS AND AUTHORITIES 
IN OPPOSITION TO PLAINTIFFS' MOTION FOR 
REHEARING 

The defendants oppose the motion for rehearing filed herein by the 
plaintiffs on the grounds argued orally in support of their motions at close 
of plaintiffs' opening statement. Defendants wish, herein, to aia 
the following points: 

1. Plaintiffs concede the correctness of ruling that the trust agree- 
ment is valid under D. C. law, and, since the ruling was based on Mary- 
land precedents, must concede the same for Maryland. | 

2. Under D. C. law, Section 18-101 of D. C. Code (1951), in effect 
on November 18, 1960, the transfer of real estate to the trustee was 


free of any claim of the husband, inchoate or even by mere expectancy. 
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Having conceded the transfer was valid, the plaintiffs argument falls. 
The new statute which came into effect on November 29, 1960 had no 
retroactive effect, Vito v. Vito, 106 U.S. App. D.C. 326, 272 F. 2d 
555. 

3. With respect to Maryland law, applicable to the personal 
property only, the case of Mushaw v. Mushaw, 183 Md. 511, 39 A. 2d 
465, relied upon by plaintiffs, did not involve a formal trust agreement, 
as here, but entries on bank accounts. In any event, that case can no 
longer be relied upon in Maryland since the later decision in Whittington 
v. Whittington, 205 Md. , 106 A. 2d 72, which upheld a similar ar- 
rangement with respect to bank accounts against the claim of the sur- 
viving spouse. 

For the reasons previously argued in open court, and for the reasons 
set forth in the Court's opinion, it is submitted that the ruling herein was 
proper. 


[ Filed Mar. 10, 1961] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


January 13, 1961 
* * * * 


THE COURT: The Court is going to adhere to its original ruling. 
The motion for rehearing is denied. 

MR. MORGAN: Might I raise one point? There wasa second 
motion for a judgment, which was filed at the same time, which I under- 
stood Your Honor overruled orally at the time that you originally heard 

it, and I think that ought-- 

THE COURT: What motion was that? 

MR. MORGAN: It was a motion to add certain documents, and I 
would like to include in any order we present an overruling of that mo- 
tion also. 
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THE COURT: What is the motion? 

MR. MORGAN: It's Mr. Dowdey's motion. 

MR. DOWDEY: It is a motion for judgment, a companion motion 
to my motion for rehearing. In other words, I asked for a new trial and 
judgment. 

THE COURT: You would not be entitled to a motion for judgment 
if I reopened the matter; I would try the issues on the facts. 2 

MR. DOWDEY: Well, that is true, except that I felt iat on the 
basis of the opening statements-- 

THE COURT: Yes, you may include a denial of that motion in 


the proposed order. 
* 


[ Filed Jan. 17, 1961] 
ORDER DENYING PLAINTIFFS' MOTION FOR 
REHEARING AND MOTION FOR JUDGMENT © 
Upon consideration of the plaintiffs' motion for rehearing and mo- 
tion for judgment, and the parties having been heard, it is by the Court 
this 17th day of January, 1961, 
ORDERED that the said motion for rehearing and motion be, and 


they are hereby, denied. 


/s/ Alexander alae 
JUDGE 


[ Filed Jan. 31, 1961] 
NOTICE OF APPEAL 


Notice is hereby given this 31st day of January, 1961, that Michael 


Edelman, ancillary executor of the estate of Harry L. Hoffman, de- 
ceased, Michael Edelman, ancillary executor of the estate of Etta Edel- 
man, deceased, and Michael Edelman, individually, plaintiffs in the above 
entitled action hereby appeal to the United States Court of Appeals for the 
District of Columbia Circuit from the judgment of this Court entered on 
the 2nd day of December, 1960 in favor of defendants, The National Bank 
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of Washington, Albert A. Jones, individually and as ancillary executor 

of the estate of Edna B. Hoffman, deceased, and Harold Shadeline, indi- 
vidually and as ancillary executor of the estate of Edna B. Hoffman, 
deceased, against said plaintiffs and also from the denial of said plaintiffs’ 
motion for judgment by order of this Court entered on the 17th day of 


January, 1961. 
* 
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ADDITIONAL PORTIONS OF DEFENDANT BANK'S 
OPENING STATEMENT 
(Printed at their request) 


Transcript of Proceedings 


November 29 and 30, 
1960 


* * * scala 

THE COURT: Tell me the proposition of law for aa you cite 
the case. 

MR. MORGAN: The proposition of law is there, Your Honor, that 
under Maryland law a trust which is created which would take away from 
the wife, in this case, her share, was sustained by the Maryland Court 
of Appeals because it was not so inherently unfair that they would do 
anything about it. 

THE COURT: That isn't the point that is raised by the other side. 
The point that is raised by the other side, as I understand it, is that 
this is an ineffective trust, because it contains a power of revocation 
and therefore doesn't part with title. | 
Suppose you think about it during the noon recess. 

MR. MORGAN: Very well, Your Honor. 
THE COURT: And we will continue after our luncheon recess. 


(At 12:28 p.m. the luncheon recess was taken until 
1:45 this afternoon.) | 


AFTERNOON SESSION 

THE COURT: Mr. Morgan, you may proceed. 

MR. MORGAN: Thank you, Your Honor. As I was saying, the 
latest case in Maryland is the Whittington case. A careful reading of 
the Whittington case indicates that there is a trust created there, and 
that there is a revocation reserved. But there are earlier Maryland 
cases which are more specific, and I would like to bring those to the 
attention of Your Honor. 

THE COURT: What do they hold? 
MR. MORGAN: They hold that the fact that a trust settlor reserves 
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a right to revoke the trust, or to change the trust, or to influence in some 
way the operation of the trust, has no effect on the validity of the trust, 


does not make it a testamentary -- 

THE COURT: I would like to have you confine yourself to the pre- 
cise question, if you will, of the reservation of the right to revoke. 

MR. MORGAN: Yes, Your Honor. I have those cases. 

THE COURT: You have Maryland cases on that? 

MR. MORGAN: Yes, Your Honor. The first case is Bierau versus 
Bohemian Building and Loan Association, 205 Maryland 456, 109 Atlantic 
2d 120, decided in 1954, Your Honor. 

THE COURT: Do you have the book there? 

MR. MORGAN: I do, Your Honor. 

THE COURT: Would you pass it up. 

MR. MORGAN: Yes, Your Honor. 

* * * 

THE COURT: But I think that is going off on a tangent. 

MR. MORGAN: Perhaps, Your Honor. 

THE COURT: As I see the basic question here, it is whether the 
fact that the creator of the trust reserved the power to revoke makes 
the trust invalid. If it does not, then there is nothing else to the case, 
is there? And if it makes the deed invalid, then there is nothing else 
to the case, also. 

MR. MORGAN: That would be true certainly with respect to the 
Maryland law with respect to personal property. We have an additional 
point to urge with respect to the District of Columbia property. 

THE COURT: And what is that? 

MR. MORGAN: At the time this trust was created, there was no 
right whatsoever in the husband. We would like to bring to Your Honor's 
attention the case of Vito versus Vito, in which I had the pleasure of 
being -- 

THE COURT: It makes no difference whether there was any right, 
or not. The question is, was this a validtrust. I£ it was not a valid 
trust, then it is as though it was never created. 
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MR. MORGAN: Well, Your Honor, I think that is true. : If it 
wasn't a valid trust, then of course it can't be effective. But I think that 
all of the authorities would agree that this is a valid trust. ; 
THE COURT: Ohno. There is a question in the law as to whether, 
if a settlor of a trust reserves the power of revocation, he creates a 


valid trust, whether anything passes to anybody. 

MR. MORGAN: Well, if Your Honor please, we would | be quite 
happy to allow the case to go on that point. 

THE COURT: Well I think that is the whole question. 

Do you agree with that, Mr. Dowdey? 

MR. DOWDEY: Oh yes, as opposed to the policy of Congress as 
expressed in the statute. 

THE COURT: Now don't dress it up. Is this the question or 
isn't it? | 

MR. DOWDEY: That is the question, precisely. 

THE COURT: Very well. 

MR. MORGAN: Then could I bring Your Honor's attention to an 
authority in connection with this matter? This is from Scott on Trusts, 
Your Honor, and it is Section 57. 1: | 

"It is well settled that the reservation by the settlor 

of a power to revoke the trust does not of itself make the 

trust testamentary. It is also settled, as it has been | 

stated, that the reservation by the settlor of a life 

interest does not make the trust testamentary." 


Then he says: | 
"Does the reservation of a life interest together with 
a power of revocation have any greater effect? It seems 


clear that it does not." 
* * 
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ADDITIONAL PORTIONS OF ARGUMENT ON MOTION 
FOR REHEARING 


(Printed at request of appellees ) 


Transcript of Proceedings - January 13, 1961 
* * 


* 
MR. DOWDEY: My point as to the real estate is that, although the 


transfer was valid -- I concede that -- at the time made and for all gen- 
eral purposes, there could be no restriction, valid restriction on the 

transferability during her lifetime, nevertheless, that could not operate 
as a testamentary disposition to defeat the rights of a surviving spouse. 

THE COURT: Tell me briefly what your point is, without involv- 
ing it in a lot of details. What point are you trying to make? 

MR. DOWDEY: I will just say this: That she couldn't use this 
revokable trust device to evade the impact of the District of Columbia 
Code Provision -- 

THE COURT: But that code provision was enacted after the crea- 
tion of the trust. What do you say about that? 

MR. DOWDEY: I agree it would not, and Your Honor has ruled 
and I don't argue with it for a minute, that it did not affect the validity 
of the transfer. I concede the validity of the transfer. 

THE COURT: That being so, then what is your point? 

MR. DOWDEY: It could not operate in a testamentary manner 
after death, Your Honor, because the statute -- 

THE COURT: I do not understand that it is intended to operate 
after death. 

MR. DOWDEY: Yes, Your Honor, that is the part that we attack, 

and I would like to make that abundantly clear. We do not attack 
this trust, out of respect to Your Honor's ruling. There is no attack 
on the validity of this trust generally or in any respect except, if the 
Court please, to its operation after the death of Edna Hoffman, after 
the death of the wife, and then only to the extent that it tended to defeat 
the right of a surviving spouse in personalty and realty. 
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THE COURT: I still do not see your point. I do not eerste 
what your point is. If this trust was valid, then at the time that the 
settlor died this was not part of the settlor's estate. Of course, if the 
trust is invalid, why, then -- 

MR. DOWDEY: Let me see if I can make my point this way, with 
a case from Ohio which is a very interesting case. 

THE COURT: You tell me what your point is. 

MR. DOWDEY: My point is simply this: That these cases 
recognize the validity of the transfer, recognize the Vers & of the trust, 
completely, but they will not let it operate. 

THE COURT: If the trust was valid, then the death did not inter- 
fere with its validity. 

MR. DOWDEY: Well, the cases would hold otherwise, Your Honor, 
and I will show the Court a case, if you will, on that precise point. 

THE COURT: Why didn't you call the Mushaw case to the Court's 

attention at the time of the original argument? 

MR. DOWDEY: Why did I not? 

THE COURT: You did not have it? 

MR. DOWDEY: Yes, I had it, Your Honor. 

THE COURT: Of course, I can understand counsel finding a case 
that he did not know about, because we are all human and sometimes 
we overlook some case that we find later; but if you had it and did not 
call it to the Court's attention, that is a different matter. 

MR. DOWDEY: I will say this, Your Honor: I approached this 
thing from an entirely different direction in my original argument. 

THE COURT: Yes, andl remember I recessed the case over 
night to give you an opportunity to get your thoughts together because I 
realized that you seemed to be taken by surprise as to the point from which 
the other side was approaching the case; and even then eh aid not call 
the Mushaw case to the Court's attention. 


MR. DOWDEY: I approached it wrongly, Your Honor, as far as 


the matter is concerned. I will confess that. My basis was different. 
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But it comes to the same thing, and I did not want to come to this point 
at that time. 

THE COURT: Very well, I will hear the other side. Have you 
completed your argument? 

MR. DOWDEY: I would like to do this one thing, without 

trespassing too much on the Court's time here, I would like to 
hand up to the Court this case of Bolles v. Toledo Trust Company, 


which is very similar on its facts to this case. 

THE COURT: What does it hold? 

MR. DOWDEY: It holds, if the Court please, that an inter vivos 
trust, valid in all respects, could yet not be used to defeat the rights 


of a surviving spouse. Now, it isa leading case, it is a leading case 
on this proposition. And I might note parenthetically that it was argued 
in Ohio by a member of the District of Columbia Bar, Mr. John Pratt, 
and successfully, I might say. Itisa leading case, it is cited fre- 
quently throughout all of the treatises and law journal articles dealing 
on this subject. 

Now, the three points -- 

THE COURT: Do not repeat them, please. 

MR. DOWDEY: I am not repeating them, Your Honor, I am tell- 
ing you the three points involved in that case. They were very simple. 
Namely, that the trust was valid, but that under the Ohio law the widow 
had the same rights as we have here and, therefore, it could not be 
used and operate against her rights. 

THE COURT: I will hear the other side. 

MR. MORGAN: May it please the Court -- 

THE COURT: You know, it is very difficult for the Court when 
counsel presents a matter and, after the decision is rendered, then 

counsel thinks of something he should have presented at the 
original time. This is a very difficult thing for the Court and counsel 
should not do that. 

MR. MORGAN: If Your Honor please, I would hazard a guess as 
to why counsel did not bring the Mushaw case to the attention of the 
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Court, because the Mushaw case is no longer the law in the State of 
Maryland. I brought a later case, Whittington v. Whittington, to the 
attention of the Court, on page 40, which makes the Mushaw case entire- 
ly immaterial. I brought that case to Your Honor’s attention. 

THE COURT: Yes, you did. I had forgotten, or, in fact, I did 
not realize the chronology. I did not know which case was later. 

MR. MORGAN: And absolutely no facts were alleged i in the open- 
ing statement which would support a cause of action under the 
Whittington case; and I think this is not a new matter, this is such an 
old matter which is no longer law. 

I have very little to add to what I already argued mie that the 
statement of facts was set forth, it did not state a cause of action either 
under the District law or under our law, and the Court's ruling is 
absolutely correct. : 

The Whittington case absolutely precludes any possibility of rely- 


ing on the Mushaw case in this matter. 


MR. DOWDEY: I most respectfully must say that there is not a 
word in the Whittington case that overrules in any respect the Mushaw 
case; and, asa matter of fact, I am looking at a quote from the 


Whittington case right now, which says precisely this: 
"The subject of fraud on marital rights has recently 
been carefully reviewed in the Mushaw case." 


I am just at a loss to follow Mr. Morgan on any overruling of 
Mushaw by Whittington. Whittington was a different case. ‘The distinc- 
tion in Whittington was simply this, that in Whittington the wife, or the 
surviving spouse, was not completely stripped of her rights and person- 
alty, whereas, in Mushaw she was. | 

And in this case, if the Court please, the husband was s completely 
stripped of his rights in personalty as well as realty coder the stipula- 
tion in the pre-trial order. 

MR. MORGAN: If Your Honor please, there is no proof or no 
allegation of fact that the husband was completely stripped here. In fact, 
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stated a cause of action under the Whittington case. 

* * * * 

MR. DOWDEY: May I make one further request of the Court? 

I noticed in the file of this case that the depositions to which we have 
referred in the course of opening statement, that for some reason certain 
exhibits were not filed to one of the depositions, and so that we might 
have a complete record I would ask the Court's permission to substitute 
the documents in those depositions. 

THE COURT: There is no objection to that? 

MR. MORGAN: Yes, Your Honor. If Your Honor please, the 
depositions were never offered in evidence. The documents -- 

THE COURT: That is not the point. Of course, this case was 
decided on the opening statements, on the pleadings, the pre-trial order 
and the opening statements. So, if this case goes any further, the record 
will consist of just that. However, for any future use, if by some 
mistake some parts of the depositions were not filed, I think they ought 
to be filed nunc pro tunc. 

MR. MORGAN: If Your Honor please, I believe that what happened 
was that at the deposition certain documents were identified and retained 
by counsel and never made a part of the deposition. I don't think this is 
the time -- 

THE COURT: If they were not made a part of the deposition they 
cannot be filed now. 

MR. DOWDEY: They were made a part of the deposition and I will 
ask for a hearing on this point, if I must. 

THE COURT: You will have to file a written motion. I do not 
think that it is orderly procedure for counsel to get up and make a motion 
of which no notice was given to the other side. 

MR. DOWDEY: I have made a request, Your Honor, andI can't 
understand that -- 

THE COURT: Is there anything further, gentlemen? 


195 


MR. MORGAN: No, Your Honor. 
MR. DOWDEY: No, Your Honor. 
THE COURT: Very well. 
(Thereupon, the hearing was concluded.) 
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QUESTIONS PRESENTED 


A trust of real and personal property created in the District of 
Columbia provided the settlor during her lifetime with as much of the 
income and principal as the trustee considered proper "or as she may 
request." Anything remaining at her death went to non-relatives and 
cousins to the complete exclusion of her husband, in the same manner 
as a contemporaneously executed will. Four questions arise in this 
action by the surviving husband: ; 


1. Is such a trust testamentary where, in addition to the rights 
of enjoyment already noted, the settlor retains the power (a) to revoke 
the trust at any time; and (b) from time to time to revoke any part of it 
or change any of its terms or beneficiaries, without the consent of any- 
one and by simple unwitnessed notice to the trustee bank? 


2. Assuming its general validity, may such a trust operate to 
make a disposition of property after death which the settlor could not 
effectively make by will: namely, to deprive a surviving widower of 
any share in his deceased wife's real and personal estate? 


3. In the absence of divorce or property settlement, are the 
merits of any marital disputes between the decedent and the surviving 
spouse relevant to this case? 


4. Where the wife dies after the effective date of the statute 


giving a surviving husband rights in her realty at death, is the execution 
of this trust and will a few days before the statute's effective date 
relevant except to show an attempt at avoidance? 
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—— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This is an appeal to review 2 final judgment of the United States 
District Court for the District of Columbia. Jurisdiction in the District 
Court was based on the general legal and equity powers of that court 
under Sec. 11-305 and 11-306 of the D. C. Code, 1951 Ed. and declar- 
atory judgment powers under 28 USC 2201 (JA 4). Judgment was 
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entered December 2, 1960 (JA 175). Timely motions for judgment and 
for rehearing were denied January 17, 1961 (JA 185). An appeal was 
duly noted January 31, 1961 (JA 185). The United States Court of Appeals 
for the District of Columbia Circuit has jurisdiction to review said 
judgment under 28 USC 1291. 


STATEMENT OF THE CASE 


This action was originally brought by Harry L. Hoffman against the 


National Bank of Washington to recover certain real and personal prop- 
erty transferred to them by his wife, Edna B. Hoffman, under a certain 
trust agreement executed some nine months prior to her death (JA 4). 
Mrs. Hoffman's executors under a will executed contemporaneously with 
the trust agreement refused to resign or join as parties plaintiff, and 
therefore these executors, Jones and Shadeline, were made defendants 
(JA 61). Mr. Hoffman died before trial, and his executor, Michael Edel- 
man, and his devisees, Michael and Etta Edelman, were substituted 

(JA 63). However, for convenience we may consider this an action by 
plaintiff "husband," Harry Hoffman, against defendant " ank" or "trustee" 
of the wife, Edna Hoffman, and also against the defendants, "wife's 
executors." 


The court dismissed plaintiff husband's action on the basis of the 
pleadings and his counsel's opening statement (JA 168-169, 173, 175). 
Since the husband's case was based on documentary evidence and depo- 
sitions, he moved for judgment thereon before entry of the order dis- 
missing the cause, which the court denied (JA 174-175, 183, 184- 185). 
For the most part the documents and depositions simply proved plaintiff's 
opening statement, and no special mention will be made of them except 


in the references to the joint appendix. 


The facts shown by plaintiff's opening statement, and established 


by the pleadings, depositions, and documents, were these: 
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The wife, Edna Hoffman, died August 9, 1958. This was approxi- 
mately nine months after the effective date of the Act of August 31, 
1957, which provided for uniform succession of real and personal prop- 
erty and granted "a surviving spouse a statutory share in the other's 
real estate owned at the time of death." See Appendix of Statutes infra 
at page A-1. She was seventy-two when she died. Her husband, Harry 
Hoffman, survived her. Her closest blood relations were more or less 
distant cousins. Accordingly, under the Act of August 31, 1957, there 
being "no child, parent, grandchild, brother, or sister, or the child of 
a brother or sister" the surviving husband was entitled to all of her 
realty situated in the District of Columbia, regardless of any contrary 
testamentary disposition she might make of it without his consent. 
Sections 18-210, 18-211, and 18-702, infra pages A-2- A-3. (JA 23-25, 
27, 137, 140, 147-148). ! 


Also, since she was a domiciliary of Maryland (JA 16-17, 140, 166), 
he would have been entitled to at least 50 per cent of all her personalty, 
regardless of any contrary testamentary disposition made without his 
consent. Article 93, Sections 328, 329, 333, and 344 of the Annotated 
Code of Maryland, 1957 Edition, set out infra at page A-4. 


However, November 18, 1957 Mrs. Hoffman transferred practically 
all of her real and personal property to the bank under a certain trust 
agreement (JA 9, 140, 152). 


She was able to transfer her realty without her husband's consent 


because the Act of Congress passed August 31, 1957 would not become 
effective until eleven days later, on November 29, 1957. Thus, the 
restriction contained in Section 18-201 a (b) ona conveyance without 
joinder of the other spouse was still inoperative. Thus, at this time the 
realty was as freely transferable by the wife as was her personalty. 


The trust agreement excluded the husband from any share in 
either realty or personalty at the wife's death, giving it instead to 
unrelated persons and distant cousins. (JA 22-24). 
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On the same day, and at the same time, the wife also executed a 
will, which, after directing the payment of all of her debts, funeral and 
burial expenses without limit, as well as all estate and inheritance 
taxes, directed that anything left, which turned out to be very little, or 
nothing, should be turned over to the trustee bank to be administered 
pursuant to the trust agreement of the same date. If the trust was not 
effective at her death, she repeated all of its terms as an alternative 
devise and bequest. (JA 22-23, 51-57, 151-152). 


The trust agreement (JA 10, 150), after reciting general manage- 
ment and investment powers, directs that "during the lifetime" of the 
wife, Edna Hoffman, "or until prior termination" of the trust, the trus- 
tee shall pay or apply for her maintenance, 

"so much of the net income and... principal as it may 

consider necessary and proper or as she may request." 

There is also specific authority for the trustee, in the event of her 
incapacity or illness or something of that nature, to pay medical bills 
and certain enumerated types of expenditures. The trust instrument 
then proceeds to direct the disposition of any balance remaining at her 
death. First, there is a direction to the trustees to make certain cash 
payments, which are somewhat in the nature of specific bequests. Then, 
after that, the balance still remaining is to be divided into five separate 
unequal parts which are to become five separate trusts for a great 
number of different people, each upon different terms and conditions. 
Her husband is excluded entirely from any benefit. Many of the bene- 
ficiaries are no blood relations at all, but some are second or third 


cousins, and one is believed to be a first cousin. (JA 11-14, 23-25). 


The fourth paragraph of the trust agreement provides (JA 14, 151): 


"FOURTH: The Settlor reserves the right at any time 
or from time to time without the consent of any person and 
without notice to any person other than the Trustee, to re- 
voke the trust hereby created in whole or in part or to 
change the terms or beneficiaries hereof, by delivering to 
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the Trustee during the lifetime of the Settlor a written | 
notice of such revocation or change signed by the Settlor; 
provided, however, that the terms of this agreement may 
not be changed by the Settlor in such manner as to in- ; 
crease the obligations or reduce the fees of the Trustee 
without its written consent. * * *" 


The agreement concludes with a provision giving the settlor the 


power to add any property she chooses either during her lifetime or by 
will. The trustee is required to furnish annual statements to the settlor 
during her lifetime, but not to the beneficiaries after her death. Much 
of the language of the trust agreement is the customary language of a 
will. Provision is made for the "lapsing" of the gifts, none of the bene- 
ficiaries can be determined until the settlor's death, the five new trusts 
do not come into existence until after her death, and their terms are 
measured from the date of her death. In the will executed at the same 
time the words "executors and trustee" are used together (JA 56). 


Pursuant to the trust agreement there was a deed to the trustee 
transferring all of the wife's real estate situated in the District of Co- 
lumbia (JA 138). That real estate is valued upwards of $50, 000 (JA 152, 
161, 177). At the same time there was personal property transferred 
to the trustee valued at $20,000 (JA 15-16, 152). It was admitted by the 
defendants in the pretrial order that the property passing by will, both 
in Maryland and in the District of Columbia, was negligible. (JA 140, 
152). 


Because neither the will nor the trust made any provision for the 
husband, it was not necessary for him to file a renunciation in either 
Maryland or the District of Columbia. Under Section 18- 211 of the Dis- 
trict Code he would take his legal share of realty situated in the District 
of Columbia without a renunciation, and under Article 93, Section 333 of 
the Maryland Code the same result would be achieved as to: personalty 
without a renunciation. However, out of an abundance of caution, the 
husband filed timely renunciations in due form in both Maryland and 
the District of Columbia. (JA 157, 176). 
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Thus, although the husband was entitled to all of the realty in the 
District of Columbia, and more than 50 per cent of the personalty, there 
was little if anything passing to him either in Maryland or the District 
of Columbia. He requested his wife's executors to join as parties plain- 
tiff in the action against the bank which he had already commenced, in 
order that they might recover the personalty for the estate. Although 


they were qualified in the District of Columbia they refused to join in 


the action (JA 34-35, 153). One of the executors, Jones, was the lawyer 
who drew both the will and the trust agreement for Mrs. Hoffman (JA 22- 
23, 153). The other executor was the husband of one of the beneficiaries 
under the trust (JA 11). They were asked to resign, and permit the 
appointment of impartial executors, but refused to do so (JA 34- 35). 
Subsequently, they were joined as parties defendant (JA 61). Since then 
they have actively and insistently defended the validity of the trust, 

using every means available to avoid collecting anything for the estate 
they were administering (JA 62, 118, 132, 142, 173). 


Moreover, they have hampered any inquiry into the settlor's men- 
tal capacity or specific contemplation of death by refusing to waive the 
patient-physician privilege (JA 28, 153). At the same time, the de- 
fendant Jones, who drew poth the will and the trust agreement for Mrs. 
Hoffman, and previously represented both Mr. and Mrs. Hoffman (JA 25), 
has alternatively revealed or withheld facts about both Mr. and Mrs. 
Hoffman as it pleased him to either claim or overlook the lawyer-client 
privilege (JA 26, 37, 45-47, 124- 126). 


As a result of all this, and as a result of the further circumstances 
that counsel for the bank, Mr. Carmody, also represented both Mr. and 
Mrs. Hoffman for many years (JA 78, 99, 117-118, 120-126), a great 
welter of inconclusive detail about various and sundry domestic and 
financial arguments between Mr. and Mrs. Hoffman have found their 
way into this case (JA 161-165). However, as will be shown in part Il 
of the Argument, none of this can be of any possible relevance in this 


7 


case. Since counsel for plaintiff husband has always taken the position 


that the husband would not undertake to answer any of these charges 
after his wife's death, they will not be discussed in the statement of this 
case (JA 37, 45-47). The only relevant facts bearing on this, matter are 
as follows: 


When Mrs. Hoffman died, August 9, 1958, she was seventy-two 
years of age. Her husband, Harry Hoffman, was then eighty-six years of 
age. He personally retained counsel to file the present action for him 
and they conducted the action on his behalf until his death some months 
before trial. The Hoffmans were married in the early 1920'sand lived 
together as husband and wife until the death of Edna. Prior to their 
marriage Harry was engaged in the dry-cleaning business in the District 
of Columbia and after their marriage both he and his wife worked to- 
gether in the operation of this business. In 1940 they retired to Braddock 
Heights, Maryland. During the course of their marriage and while oper- 
ating their corporate business they acquired considerable realty and 
personalty, title to the realty being taken in the corporate name of their 
business. Upon the dissolution of the corporation and the sale of their 
business, title to the realty was transferred to their individual names as 
tenants in common for tax purposes. (JA 139, 140, 153). : 


Their marital life both before and after retirement from business 
was unremarkable except that they had no children. The marital strife 
defendants attempted to show in both the deposition of Michael Edelman 
(JA 78, 83, 98, 99, 107), and Albert A. Jones (JA 37, 41, 44-46), is in- 
conclusive and misleading. Naturally there were disputes between them 
throughout their lives. One such dispute resulted in the husband filing 
an action for an accounting from his wife in 1956 (JA 179- 180). How- 
ever, as shown by affectionate personal correspondence between them 
during the pendency of this controversy no marriage breach was involved 
(JA 126-131). The dispute was never resolved, being dismissed without 
prejudice, but it was ended ona friendly basis (JA 48-49, 108- 113, 139, 
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176). Similarly, certain bizarre statements made by Mrs. Hoffman in 
some letters produced by her executors (JA 132-136), do not seem to 
have been taken seriously by anyone, even the executors producing 
them (JA 44, 48-49, 126-131). 


They continued to live together up to the time of Mrs. Hoffman's 
death and they made their home together. (JA 27, 153). 
There were no divorce proceedings (JA 27, 153). 


There was no separation agreement, and no property settlement 
of any kind (JA 27, 153). 


District Judge Alexander Holtzoff delivered an oral opinion sus- 
taining the validity of the trust and holding the surviving spouse statute 
immaterial because not retroactive (JA 172-173). He adhered to this 
opinion on motion for rehearing and for judgment (JA 181-185). This 
appeal followed (JA 185). 


STATEMENT OF POINTS 


The court below erred in dismissing the action upon the pleadings 
and opening statement of plaintiffs’ counsel. 


The court erred in not granting judgment for plaintiffs upon the 


pleadings, pretrial order and depositions on file, the opening statements 
and the documents submitted in support of plaintiffs’ motion for judgment. 


SUMMARY OF ARGUMENT 
|. THE INVALIDITY OF THE TRUST GENERALLY 


The lifetime control retained by the settlor makes the transfer 
testamentary in character and therefore ineffective as a trust under the 
rule of Betker v. Nalley, 78 U.S. App. D.C. 312, 140 F.2d 171. Although 
the powers of the trustee are broader here, so too are the settlor's 
powers of control. Not only is there a power to revoke in whole or in 
part, but without revoking or terminating the trust in any way the 
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settlor may demand and receive as much of the income and principal 
as she pleases, change any term of the trust as often as she wants, and 
eliminate or substitute at will the beneficiaries of ee left of the 
trust at her death. 


The authorities relied upon by the learned trial judge | (aA 172-173) 
only hold that a power of revocation in the settlor does not necessarily 
invalidate a trust. This principle has never been accepted in the District 
of Columbia and should not be. A revocable trust is essentially indis- 
tinguishable from a revocable gift delivered in escrow and invalid under 
Lee v. Lee, 55 App. D.C. 344, 5 F. 2a 767. To hold the transaction valid 
if it bears the trust label and invalid if it does not is highly inconsistent, 
and some courts sustaining revocable trusts have admitted as much. 


But this is far more than a merely revocable trust. It is one of 


“the most extreme cases" where the settlor "reserves to himself the 
right to take from the principal any portion or all of it, without revoking 
the trust," and comes squarely within the criticism of Bogert on Trusts, 
Section 104, cited and relied upon in Betker v. Nalley. 


Furthermore, the trust was specifically intended to take the place 
of a will. 


. ASSUMING THE GENERAL VALIDITY OF THE TRUST, IT WAS 

INEFFECTIVE TO BAR THE RIGHTS OF A SURVIVING SPOUSE. 

The settlor's power to dispose of her property by will was limited 
by the rights of a surviving spouse at her death. Even in those juris- 
dictions where the validity of revocable trusts is firmly established, 
trusts having any kind of revocable feature are not permitted to operate 
so as to defeat the rights of a surviving spouse, Bolles v. Toledo Trust 
Company, 144 Ohio St. 195, 58 N-E. 2d 381, pp. 388-391. The policy of 
statutes protecting a surviving spouse against disinheritance has great 
vitality and there is dicta in Holzbeierlein v. Holzbeierlein, 67 App. 
D.C. 219, 91 Fed. 2d 250, indicating that any transfer to bar the rights 
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of a surviving spouse must be absolute and irrevocable. Furthermore, 


the settlor disposed of realty and personalty worth upwards of $75,000 

by the trust, but property passing by her will amounts to little or nothing. 
This circumstance alone has been said to be indicative of "fraud" or 
“bad faith” in those states most reluctant to set aside revocable trusts 
on any other grounds. Mushaw v. Mushaw, 183 Md. 511, 39 A. 2d'65. 


But the use of such language does not aid analysis, and the better 
rule is that the mere formal difference between an ambulatory will and 
an equally ambulatory trust should not make the difference between 
enforcement and suspension of the statutory prohibitions against dis- 
inheriting a surviving spouse. 


Ill. MARRIAGE STATUS, NOT HAPPINESS, ESTABLISH MARRIAGE RIGHTS. 


The surviving spouse statute excepts only "cases of valid ante- 
nuptial or postnuptial agreements.” Where the parties do not agree, and 
there is "no divorce, the courts are powerless" Hogan v. Hogan, 102 U.S. 
App. D.C. 87, 250 F.2d 412. The domestic controversies suggested by 
defendants only illustrate the unwisdom of a rule involving the concept 
of "fraud" as a prerequisite to setting aside an ambulatory trust. 


IV. TESTAMENTARY OPERATION OF TRUST RESTRICTED BY 
TESTAMENTARY LIMITATIONS IN EFFECT AT DEATH. 

The will made just before the effective date of the statute could 
not defeat the rights of the surviving spouse if the testatrix died after 
the effective date. To permit the defeat of such testamentary limitations 
by a trust device would place upon an Act of Congress "a construction 
that would exalt the form above the substance * * *" in direct conflict 
with the principle of Burnet v. Guggenheim, 288 U.S. 280. 
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ARGUMENT 
_ THE INVALIDITY OF THE TRUST GENERALLY. 


In Betker v. Nalley, 78 U.S. App. D.C. 312, 140 F.2d 171, this 
Court struck down a trust as testamentary where "the only thing the 
grantor parted with irrevocably was the remainder of the trust property, 
if there should be any remainder after her death." Taking note of the 
"very limited powers" of the trustees in that case, the court’ found it un- 
necessary to consider whether a different result would be required if the 
trust "had vested substantial powers in the trustees and restricted the 
grantor's powers of management and disposition." In the case at bar, 
while the power of the trustee is more extensive in form, the settlor's 
power of control is greater and more varied. The net result is there- 
fore no different. 


It is easy to distinguish Betker by pointing to the detailed list of 
powers here given the trustee. Most of the enumerated powers — the 
power to hold and manage, collect income, pay costs and expenses, and 
remit to the settlor — might have been implied in Betker. But the reason 
they were not, and the reason it was said that the settlor "intended to 
retain management and control of the property" was that 

"She reserved power (1) to encumber it; (2) to direct the con- 
veyance of the whole property or any part thereof, or any 

less estate therein, without any power in her trustees to re- 

fuse to act upon her direction or to prevent, limit or control 

her direction; (3) to join in Dy, such conveyance by EES 

and acknowledging the same.’ 

It is true in this case the trustee is given specific authority to "sell, 
transfer, convey, exchange, invest and reinvest" trust property, but the 
trustees in Betker were given the power to convey, and by inference to 
receive and invest the proceeds. The only positive distinction is that in 
Betker the trustee presumably could not convey without the direction of 
the settlor; whereas in the present case, if the settlor did not choose to 


exercise the reserved powers, a sale or conveyance might be made 


without her specific direction. 
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But the real lesson of Betker v. Nalley is that the powers of the 
trustee must be viewed in the realistic perspective given them by the 


powers reserved to the settlor; and if we consider that this trust repre- 


sents a substantial increase in the trustees' powers we are bound to 
recognize at the same time an enormous improvement in the settlor's 
power of control. In Betker the settlor retained only a life income and 
the power to direct a conveyance of any trust property during her life- 
time. This court concluded "the only thing the grantor parted with ir- 
revocably was the remainder of the trust property, if there should be 
any remainder after her death.” In this case the settlor parted with 
nothing irrevocably, and it took no such drastic measure as a conveyance 
to affect the balance remaining at her death. Mrs. Hoffman retained the 
specific power to revoke the trust in whole or in part, a power only im- 
plied in Betker from the right to direct a conveyance. The power of re- 
vocation could be exercised by simple unwitnessed written notice from 
the settlor to the trustee. Moreover, the power extended beyond revoca- 
tion as to trust property to revocation of trust terms as well. By simple 
written notice any term of the trust might be stricken. But most impor- 
tant of all, it was not necessary to revoke in order to control the trustee. 


Without revoking or terminating the trust at all, the settlor could 
demand and receive as much of the income and principal as she pleased, 
change any term of the trust as often as she wanted and eliminate or sub- 
stitute at will the beneficiaries of anything left of the trust at her death. 
There was no power in the trustees "to refuse to act upon her direction 
or to prevent, limit or control her direction." The only thing sacred was 
the trustees’ compensation. As long as the trustee was paid the settlor 
could write daily instructions covering every detail of what she wanted 
done with her property during her lifetime and after her death. To para- 
phrase Betker v. Nalley, the only thing the settlor parted with irrevocably 
was the right to give oral directions to her trustee which it was bound to 
execute without charge. Theoretically, she did not even give up the power 
to give binding oral directions because by a single writing she could 
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eliminate this restriction. From a realistic point of view most of her 


oral directions would be honored with alacrity in any event. | 


The numerous authorities from other jurisdictions relied upon by 
the learned trial judge (JA 172-173) stand for nothing more than the 
general proposition that the reservation of a power of revocation by the 
settlor does not necessarily invalidate a trust. Although accepted by a 
majority of courts, the principle does not recommend itself from a 
logical point of view. A revocable trust is essentially indistinguishable 
from a revocable gift in escrow. This court invalidated such a transfer 
in Lee v. Lee, 55 App. D.C. 344, 5 F.2d 767, because the donor "failed 
to absolutely and irrevocably divest himself of the title, dominion and 
control of the thing given.” This same tentative quality has rendered 
joint bank accounts inoperative as testamentary devises in Harrington Vv. 
Emmerman, 88 U.S. App. D.C. 23, 186 F.2d 757; Murray v. Gadsden, 
91 U.S. App. D.C. 38, 197 F.2d 194; Thompson v. Thompson, 100 U.S. 
App. D.C. 285, 244 F.2d 374; and Imirie v. Imirie, 100 US. App. D.C. 
371, 246 F.2d 652. There is no reason for a different rule simply 
because the transaction bears the label and formal indicia of a trust. 


The Court of Appeals of Maryland confessed as much in Bierau v. 
Bohemian Building Association, 205 Md. 456, 109 A.2d 120, 127, cited 
by the trial court, when it recognized that the "basic appeal, ito reason 
and logic [of the argument against the validity of revocable trusts] comes 
far too late in the life of the law, at least in Maryland." The almost 
whimsical formality upon which the power of revocation is. sustained was 
completely exposed by Mr. Justice Cardozo in Burnet v. Guggenheim, 288 
U.S. 280. Since the law of the District of Columbia has thus far not been 
burdened with this artificiality, it should not be visited upon it at this late 
date. Moreover, even if the court were persuaded to do so by the sheer 
weight of precedent in other jurisdictions, this case would not furnish a 
substantial vehicle for its application. As already shown there is far 
more than a simple power of revocation involved in this case. 
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The facts of this case come squarely within the criticism of §104 
of Bogert on Trusts, cited by this court in Betker v. Nalley. Because 
this passage is so highly descriptive of the present case appellant takes 
the liberty of quoting it at length beginning at page 486: 


‘Probably the most extreme cases are those where the gran- 
tor reserves to himself the right to take from the principal 
of the trust any portion or all of it, without revoking the 
trust. * * * * * In most of the cases where the grantor has 
retained the right to take the principal for his own use, he 
has given the trustee possession and powers of management 
so that the grantor's position can be said to differ in some 
ways from that of an absolute general owner. Whether this 
distinction is an important one may well be questioned. But 
in rare cases the settlor reserves not only the right to take 
the principal but also rights of management or direction to 
the trustees. In these latter instances the settlor approachee 
nearer the position of a general owner, free from all trust, 
and the so-called trustee becomes practically a mere agent. 
The high degree of control reserved to the settlor and the low 
status of the’ interest of the trustee and cestuis 
makes it reasonable to hold the gift of the interest to the 
remaindermen cestuis testamentary. Up till the death of the 
settlor their claims can hardly be called more than hopes or 
chances." 


and again at page 490: 


"While the courts have been extremely liberal in construing 
instruments inter vivos to be valid deeds and not invalid 
attempted wills, it is believed they should draw a line some- 
where. * * * * * The retention of the right to any part of the 
principal for the grantor's life seems to make the grantor 
for all practical purposes absolute owner. There does seem 
to be a real difference between taking the principal under the 
trust, without affecting its existence, and revoking the trust 
and thereafter consuming the capital sum. If, however, it 
should be decided that these two processes are in legal effect 
the same, it is believed that the court should not extend the 
doctrines which they have established in connection with 
powers of revocation to cases of reserved powers to use the 
principal. A more reasonable step would be to change the 
rule regarding the effect of powers of revocation." 


Mrs. Hoffman's retention of lifetime control over her property made 


the trust instrument every bit as ambulatory and tentative as a will. 
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Furthermore, she clearly intended it to operate asa will. This is 
shown by the execution of a contemporaneous will incorporating the 
trust by reference and then repeating its identical language as an alter- 


native devise of her entire estate. 


The circumstance that the same parties who are beneficiaries of 
the trust are also beneficiaries under the settlor's will and the "scheme 
of distribution is the same," has been held good evidence of a testamen- 
tary intent in establishing that the trust was "testamentary in character" 

and therefore inoperative after death. In re Pangelly's Estate, 374 Pa. 
358, 97 A.2d 844. Where, as here, a will and trust agreement are exe- 
cuted at the same time, and the will purports to transfer practically 
everything to the trust, the conclusion that the trust and will are part 
and parcel of each other is inescapable. Bolles v. Toledo Trust Co., 
144 Ohio St. 195, 58 N.E. 2d 381, 389- 390. Here the contemporaneous 
will goes further than any reported case in providing that if, for any 
reason, the trust be not in effect at her death then all of her property 
is to be disposed of to the same persons, in the identical manner, and 
in the identical language used in the trust instrument to describe the 
devolution of her property at death. The will even grants additional 
powers to "my executors and trustee." (JA 56). The trust instrument 
is therefore just as much a part of the testamentary scheme as the 


contemporaneous will. 


Being intended to operate as a will and having the same tentative 
ambulatory quality as a will, this trust may well be a will. But no 
amount of legal trappings can make it an effective inter vivos trust 


creating present interests in beneficiaries before the settlor' s death. 


"Until the death of the settlor their claims can hardly be called more 


than hopes or chances." 
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Il. ASSUMING THE GENERAL VALIDITY OF THE TRUST, IT WAS 
INEFFECTIVE TO BAR THE RIGHTS OF A SURVIVING SPOUSE. 
Throughout the previous discussion it has been assumed that the 

settlor had the power to dispose of the property by will. But here, the 
settlor's power to dispose of her property by will was limited by the 
rights of a surviving spouse at her death. Specifically: 


If Mrs. Hoffman had died the same day she executed her will, 
her husband would have been entitled to at least fifty percent 
of her personal estate irrespective of any contrary disposi- 
tion she might attempt to make by will under the Laws of the 
State of Maryland where she was domiciled. Article 93, 
Sections 328, 329, 333, and 344, Annotated Code of Maryland, 
1957 Edition, reproduced, infra, pp. A-4- A-6. See also 
section 135. 


If, as happened, she died more than 11 days afterwards, her 
husband would take in addition one hundred percent of her 
realty situated in the District of Columbia, notwithstanding 
any will she made eleven or a thousand days previous. Sec- 
tions 18-210, 18-211, D.C. Code, 1951 Ed. reproduced, infra, 
page A-2, there being "no child, parent, grandchild, brother 
or sister, or the child of a brother or sister" surviving under 
Section 18-702, infra, p. A-3. 


Even in those jurisdictions where the validity of revocable trusts 
is firmly established, trusts having any kind of revocable feature are 
not permitted to operate So as to defeat the rights of a surviving spouse. 
Thus in Bolles v. Toledo Trust Co., 144 Ohio St. 195, 58 N.E. 2d 381, 


pages 388 - 391,'an Ohio statute specifically made "revocable living 


trusts valid as to all persons except creditors" (pp. 388-389). The court 
also recognized the "right of the husband to dispose of his personal prop- 
erty during his lifetime without the consent of his wife” (p. 390). How- 
ever, the question still remained whether the trust constituted "'a device 
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whereby it was attempted to deprive a wife of her distributive share of 
property of which the husband had the enjoyment and substantial 
dominion until his death" (p. 390). The court concluded at page 390: 

| 


"* * * such trusts may not be used as a device to deprive the 
widow of her distributive share of the property possessed 
by her husband at the time of his death." 


and at p. 391, explained: 

The courts cannot by means of any real or imagined equities, 
limit, qualify or annul rights granted by legislative enact- 
ment * * *" 


'* * * irrespective of the husband's intention, if the effect of 
the device resorted to is such as to cut down or deprive the 
widow of the right given her under the * * * Code, such de- 
vice is voidable when challenged by the widow ** *, We are 
of the opinion that a wife's right to elect to take under the law 
places her in a higher position than a mere creditor in respect 
of the personal property in an unrevoked revocable trust. ***" 


The rights of a surviving spouse in Ohio as described in the Bolles 
case are substantially similar to those found in the statutes of both the 
District of Columbia and Maryland. 


The policy of such statutes had great vitality in the enaly Maryland 
cases as shown by this court in Mead v. Phillips, 77 U.S. App. D.C. 365, 
135 F.2d 819, where the fallacy of some recent departures in Maryland 
is demonstrated. In the District of Columbia and under the early Mary- 


land cases the widow had a "right", not merely a "privilege", in her 
husband's personalty at his death. Moreover, the right once based on 
custom, is now the declared policy of the Congress of the United States. 
It represents the end of a cycle in the District of Columbia where mar- 
ried women started with relatively little control over their own prop- 
erty as compared with husbands, moved suddenly to greater liberty than 
men in disposing of their property, and have now come to what seems to 
be a plane of equality between husband and wife in property matters. 
This is apparently the modern idea. It is reflected not only in the laws 
of this country as witnessed by Senator Clark in his comments on our 
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statute (August 9, 1957, 85th Congress, 1st Session, pg. 14227 of the 


Congressional Record), but also in the new revisions of the Napoleonic 


Code recently undertaken and discussed by Andre Maurois in the New 
York Times Magazine, March 27, 1960. In no event, is there occasion 
to make a merely chivalrous distinction, or for romantic reasons to 
regard as unequal what is made equal by statute. 


Since, as the court below rightly notes, no revocable trust has here- 
tofore been sustained in the District of Columbia, there is no case on the 
surviving spouse exception. However, every one of its courts has at one 
time or another indicated that an otherwise valid transfer or conveyance 
taking effect at death may be set aside to the extent that it tends to defeat 
the rights of a surviving spouse. Thus, in Railey v.Railey, 30 F. Supp. 
121, the late Judge Morris of our District Court set aside an otherwise 
valid gift causa mortis to the extent that it tended to defeat the rights of 
a surviving spouse, saying that it was opposed to 


" _ . the policy of the law which gives to the widow a stated 
share in the husband's personal property, regardless of 
any testamentary action by him to dispose of it otherwise 
..- [It is] substantially similar to a testamentary gift. The 
rights of the heirs, other than the widow, however, do not 
stand on this footing; they have no statutory right to claim 
a share of the decedent's estate, contrary to his disposition 
of it otherwise .. .” 


There is dicta in the opinion of Judge Hood of our Municipal Court 
of Appeals in Gibson v. Industrial Bank of Washington, 36 A.2d 62, 64, 


note 5, making the same distinction with respect to a joint bank account: 


"If in spite of failure to comply with the formalities requisite 
for a valid will, such an arrangement could be upheld, it 
would evade Code Section 18-211, which, among other things, 
permits a widow to claim her distributive share of the per- 
sonal estate of her husband when the will makes no devise or 


bequest in her favor." 


Finally, there is the very persuasive distinction made in Holz- 
beierlein v. Holzbeierlein, 67 App. D.C. 219, 91 F.2d 250 (1937). There, 
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a secret transfer of realty to a corporation on the eve of marriage was 


set aside, 


“to the extent that such deed bears upon or in any manner 
affects plaintiff's right of dower in such property, but in 
all other respects such deeds are valid...” 
There was no appeal from this ruling, but the wife appealed the refusal 
to set aside absolute gifts of the corporate stock after the marriage. 
The Court of Appeals affirmed on the ground that the husband had an 
absolute right to transfer personalty during coverture, but was careful 
to point out at p. 222, 
"It may be noted that the transfers were made to defendant's 
children, that they were absolute and irrevocable, and that 
the donor at all times retained a considerable estate for the 
support of his wife and himself." 
This court's reference, in the passage just quoted, to the donor retaining 
a considerable estate apart from the gifts, has considerable importance 
under the Maryland decisions. 


Consequently, it would be highly significant under those cases that 
here the settlor disposed of realty and personalty worth upwards of 
$75,000 by the trust instrument; but the property passing by her will, if 
it amounts to anything at all, is admittedly negligible (JA 140). 


It is not surprising that the courts of Maryland, being somewhat 
reluctant victims of a long series of opinions upholding revocable trusts, 
while, at the same time entertaining the view that renunciation by a sur- 
viving spouse is a "privilege" and not a "right,"" would not readily recog- 
nize a surviving spouse exception. It did not produce an exception in 
Brown v. Fidelity Trust Co., 126 Md. 175, 94 A.523, cited by the learned 
trial judge. However, even in Maryland, where "the salient fact is that 
the widow is completely stripped of her marital rights in the personal 
property of her husband," a trust was stricken down in Mushaw v. 
Mushaw, 183 Md. 511, 39 A.2d 465, and on this ground alone distinguished 
from the earlier Brown case. In doing so, the Maryland Court of Appeals 


20 


confessed, at pages 467-468: "This may be a matter of degree, but it 
appears to be the only basis on which the decisions can be reconciled 


* * *" Nor can the Mushaw case be distinguished, as appellees assert 


(JA 184), because it did not involve a formal trust agreement, but en- 
tries on bank accounts. The Court of Appeals of Maryland in Mushaw 
specifically refused to be distinguished in this manner, saying, at page 


468, "the exceptional nature of trusts in bank deposits does not imply 
that they are on a different footing from other transfers inter vivos 
where husband and wife are concerned * * * the husband has an undoubted 
right to transfer his personal property during his lifetime, with or with- 
out consideration, but where he does not part with dominion over the 
property transferred, the issue of good faith is immediately raised.” 
Similarly, appellee's attempt to repudiate Mushaw with the later decision 
in Whittington v. Whittington, 205 Md. 1, 106 A.2d 72 (JA 184, 192-193), 
is immediately met with the statement of the court at page 76: "The sub- 
ject of fraud on marital rights has recently been carefully reviewed in the 
Mushaw case * * *" While admitting that the "subject is one of difficulty 
and, at the present time, of uncertainty," the Maryland Court of Appeals 
distinguishes the situation before it in Whittington on the basis that "the 
Mushaw case turned on the fact that the trust savings accounts there 
established completely stripped the widow of her marital rights in the 
personal property of her husband * * *" whereas in Whittington “we find 
that the widow is certainly not completely stripped of her marital rights 
in her deceased husband's property, even though she does receive ap- 
proximately 40% less than she would have received if the four savings 
account trusts had not been established." 


As it is with Maryland, so it is with the cases of practically every 
other jurisdiction which seems to prefer its precedents on revocable 
trusts over the rights of a surviving spouse. What appears to be a solid 
front turns into a mere facade sheltering innumerable distinctions that 
strike down or sustain such trusts according to a more or less senti- 


mental criteria which accommodates any preference currently prevailing. 
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The most recent review of the cases may be found in a 1959 opinion of 
Judge Silbert in Smyth v. Cleveland Trust Company, 163 N E. 2d 702, 
705, where it is said to be the general law in Vermont, Florida, Kentucky, 
Massachusetts, Arkansas, Michigan and Maryland that the widow has no 
right in a revocable trust "unless the trust is shown definitely to be in 
fraud of her rights.” This is an accurate statement of the rule in those 
jurisdictions. But analysis of the cases cited will show that the term 
"fraud" is used epithetically rather than legally. A good example is 
Wanstrathv. Kappel, 1947, 356 Mo. 210, 201 S.W. 2d 327, where a trans- 
fer was said to be "in fraud" of the widow's right because made without 
consideration, in expectation of death, and with the intention | of defeating 
the widow's dower in personalty. Realistically, after the inception of the 
marriage there can be no fraud either actual or constructive unless it be 
upon the affections, or in procuring a transfer from one sponse to the 


other. 


To be sure, deception is involved, but it is not fraud. In the Bolles 
case, at page 390, these trusts are said to be “illusory * * * defined by 
Webster as ‘deceiving, or tending to deceive; falacious, illusive. ''' The 
deception is in doing indirectly what one is plainly forbidden to do 
directly, and in dealing with mutual rights and obligations ina unilateral 
fashion. Thus, in the present case had Mrs. Hoffman wanted to dispose 
of her own property free of her husband's rights therein she should have 
been willing to give the same right and privilege to her husband (JA 43- 
44, 100, 104-107). But she cannot have her cake and eat it too by depriv- 
ing him of all right in her property should she die first while at the same 
time keeping all of her rights in his property should he die first. To say 
that he too might have entered into an identical revocable trust arrange- 
ment (which he could not) is simply to put a premium on subtlety and 
cant in the marital relationship. | 


But these considerations apply to all cases of this sort, and it 


seems that the better reasoned decisions have abandoned the use of 
colorful but meaningless terms like "fraud" and "bad faith" gonwoeethers 
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Realistically, the mere formal difference between an ambulatory will and 
an equally ambulatory trust instrument should not make the difference be- 
tween enforcement and suspension of the statutory prohibitions against 
disinheriting a surviving spouse. 


Ill. MARRIAGE STATUS, NOT HAPPINESS, ESTABLISH MARRIAGE RIGHTS 


The statute excepts two propositions from its operation: "valid 
antenuptial or postnuptial agreements." Divorce provides a third, but 
short of this, marital disputes are completely irrelevant to the deter- 
mination of property rights under Hogan v. Hogan, 102 U.S. App. D.C. 
87, 88, 250 F.2d 412. 


Using the term "fraud" found in some of the cases aS an excuse 


(JA 37, 46), defendant-appellees attempted to put together fragments of 


domestic and financial arguments into some kind of legal justification for 
Mrs. Hoffman's attempt to disinherit her husband (JA 161-165). In this 
they have been assisted by the fact that one of the defendants was lawyer 
for both Mr. and Mrs. Hoffman (JA 25, 26, 37, 45-47, 124- 126). Counsel 
for defendant bank also represented them for many years and had sued 
Mr. Hoffman for'a fee (JA 78, 99, 117-118, 120-126). Neither defendants 
nor their counsel is related to Mr. or Mrs. Hoffman. All are in particu- 
lar need of an excuse, since during their litetime Mr. and Mrs. Hoffman 
compromised these matters rather than litigate them (JA 48-49, 108- 
113, 126-131, 139, 176, 179- 180). When the subject was first raised by 
defendant bank, counsel for Mr. Hoffman, who was then living, objected 
to any inquiry into the merits of these disputes after Mrs. Hoffman's 
death (JA 37-38, 45-46). After Mr. Hoffman's death, counsel for the 
substituted plaintiffs, Mr. Hoffman's nephew and sister, continued to 
make the same objection, noting at the same time the lawyer client 
privilege involved (JA 115-118, 123-126). The same position was main- 
tained at trial (JA 154). 


No matter how well founded the objection, the fact that one party 
does not choose to answer the charge leaves the other party free to 
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make the boldest claims and wildest assertions. Other facts that tend to 


indicate domestic tranquility are not nearly so exciting. Thus, at the 
height of some of these allegedly serious controversies the combatants 
seem to be concerned with currants ina refrigerator, picking goose- 
berries, and fetching Mrs. Hoffman's gray shantung dress, "fluffies,” and 
Kleenex (JA 126-131). And while it is somewhat anticlimactic to defend- 
ants' mystery thriller, the story does not end when Mrs. Hoffman writes 
of her husband's nephew, the co-villain in the piece: ''He has avoided 
this very thing for years. He has neither the time nor energy to under- 
take it and it puts a heavy burden upon him" (JA 121-122). Moreover, the 
nephew is a great disappointment as a co-villain. Everyone | knows that a 
determined legacy hunter always sides with a 72 year old aunt against an 
86 year old uncle when survivorship rights are involved. But the very 
worst part of the story is its ending. Asked if the moral was not simply 
the inconclusiveness of a series of routine domestic disputes, with 
customary charges, counter charges, accusations, counter accusations, 
ad infinitum, one of the writers thought he had better not comment, and 
the other objected to the question (JA 48). 


Seriously, however, these controversies are not completely without 
point. They illustrate the collateral alleys which imaginative counsel may 
travel under such crimson banners as "fraud." Recrimination arises even 
before any initial charge is made, and continues long after such charge has 
been disclaimed time and time and time again. Unless the courts are pre- 
pared to litigate post mortem divorce actions, the requirement of a showing 
of "fraud," "bad faith," or "moral claim," should not be a prerequisite to 
setting aside an ambulatory trust defeating the rights of a surviving 
spouse. The "moral claim" has been resolved by the legislation in favor 
of the surviving spouse, and none other matters. 


IV. TESTAMENTARY OPERATION OF TRUST RESTRICTED BY 
TESTAMENTARY LIMITATIONS IN EFFECT AT DEATH 


The court below, citing Vito v. Vito, 106 App. D.C. 326, 272 F.2d 
555, affirming 163 F.Supp. 747, rightly held that the surviving spouse 
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statute enacted by Congress is not retroactive, but wrongly concluded that 
this statute did not affect disposition of this case. 


Vito v. Vito involved a contract to sell realty entered into before the 
effective date of the statute. Such a contract effected an equitable conver- 
sion, so that as of the date of the contract, the purchaser became the new 
owner (Griffith v. Stewart, 31 App. D.C. 29, 37). The vendor spouse had 
thus, for an adequate consideration, parted completely and irrevocably 
with title before the effective date of the statute. The court decreed con- 
veyance of the property after the effective date of the statute notwithstand- 
ing the non-joinder of a spouse, because "retroactive operation will not be 
given to a statute which interferes with antecedent rights, or by which 
human action is regulated, unless such be ‘the unequivocal and inflexible 
import of the terms, and manifest intention of the legislature.’ "' 


What "antecedent right" did the beneficiaries designated in the trust 


have in the property before Mrs. Hoffman's death? Was it a greater 


"right" than they had under her will? 


Bogert would say "their claims can hardly be called more than hopes 
or chances." Certainly they cannot be described as "present vested in- 
terests" even if this Court were otherwise disposed, contrary to Burnet v. 
Guggenheim, 288 U.S. 280, to burden Congress with the principle of In Re 
McKean's Trust Estate, 366 Pa. 192, A.2d___ in dealing with revocable 
trusts generally. 


Because Section 18-201a(b) of the Surviving Spouse Act had not yet 
become effective, Mrs. Hoffman could transfer her real property as freely 
as she could her personalty. But she could not transfer it more freely than 
personalty. She could not will realty any more than personalty, free of the 
claims of a surviving spouse if the statute was in effect at the time of her 
death. She could not defeat such rights by an illusory transfer of realty 


any more than by an illusory transfer of personalty. 


In most states no conveyance, revocable or otherwise, can bar dower, 


statutory share, right of election or renunciation in realty unless the owner 


25 


of such right joins in the conveyance or otherwise formally expresses 
consent. Thus, almost all of the cases on the subject of ambulatory 

trusts and the rights of surviving spouses deal with personalty. Here 

the case as to realty is the same as that ordinarily found as to personalty. 
It is assumed in all of the cases dealing with personalty that the settlor 
has complete power to dispose of his property inter vivos. The only ques- 


tion involved in any of them is whether restraints on testamentary dis- 


positions apply. 


A somewhat analogous but less favored restriction of testamentary 
dispositions is taxation. Because of the rule of strict construction, most 
tax cases dealing with the subject of revocable trusts involve rather 
specific and detailed statutory requirements. Burnet v. Guggenheim, 288 
U.S. 280, is a rare exception. There the taxable incident was simply, 
“transfer ... by gift." In the words of the court: | 


"The question to be decided is whether deeds of trust made in 
1917, with a reservation to the grantor of a power of revoca- 
tion, became taxable as gifts under the Revenue Act of 1924 
when in 1925 there was a change of the deeds by the cancella- 
tion of the power." (p. 281) 


The court held that there had been no gift in 1917 when the trust was 
created, but there had been a gift in 1925 when the power of revocation 
was surrendered. The language of Justice Cardozo at page 284 illumin- 
ates the whole subject of revocable trusts: | 


"|. , While the powers of revocation stood uncanceled in the 
deeds, the gifts, from the point of view of substance, were 
inchoate and imperfect. By concession there would have been 
no gift in any aspect if the donor had attempted to attain the 
same result by the mere delivery of the securities into the 
hands of the donees. A power of revocation accompanying de- 
livery would have made the gift a nullity. Basket v. Hassell, 
107 U.S. 602. By the execution of deeds and the creation of 
trusts, the settlor did indeed succeed in divesting himself of 
title and transferring it to others [cases], but the substance 
of his dominion was the same as if these forms had been 
omitted. ...He was free at any moment, with reason or 
without, to revest title in himself . . . the gifts were formal 
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and unreal. They acquired substance and realty for the first 
time in July 1925, when the deeds became absolute through 
the cancellation of the power.” 
What is said of Congress as a legislator of taxes at page 287 could as 
well be said of Congress as legislator of the rights of surviving spouses: 
"|. There is little likelihood that the lawmakers meant to 


narrow the concept, and to revert to a construction that 
would exalt the form above the substance . . .” 


CONCLUSION 


The validity of revocable trusts which offend no other right than a 
purely formal one, such as the manner of executing wills, have at times 
been considered on formal grounds only. Notwithstanding a certain amount 
of logical inconsistency, they have thus been sustained as an alternative to 
intestacy, or some permissible testamentary disposition. But the validity 
of revocable trusts which offend a right of substance, such as the property 
rights of a surviving spouse, should be judged on grounds of substance 
rather than form. The settlor wife retained complete control of her 
property during her lifetime and its disposition after her death. The 
claims of beneficiaries under the trust before her death were "no more 
than hopes or chances." Certainly they had no stronger claim than they 
had under a contemporaneously executed will. To deprive a surviving 
spouse of statutory rights by such a transparent device as this is certainly 
to exalt form over substance. 


The trust should therefore be set aside at least to the extent that it 
affects the husband's rights as surviving spouse to a legal and statutory 


share of the real and personal property constituting the trust res. 


Respectfully submitted, 


LANDON GERALD DOWDEY 
NORMAN H. BARTOW 


First National Bank Building 
Washington 5, D.C. 


Counsel to Appellants. 


APPENDIX 
OF 
STATUTES 


Act of Congress, August 31, 1957, Public Law 85-244, 71 Stat. 560: 


AN ACT to modify the Code of Law for the District of 
Columbia to provide for uniform succession of real and 
personal property in case of intestacy, to abolish dower | 
and curtesy, and to grant unto a surviving spouse a statu- 
tory share in the other's real estate owned at time of death, 
and for other purposes. 


Be it enacted * * * that[D.C. Code, 1951 Ed.] is amended 
to read as follows: 

[ 18-101]. Course of descents generally. — 

On the death of any person seized of an estate in fee 
simple in lands, tenements, or hereditaments in the District 
of Columbia, and intestate thereof, the same shall descend in 
fee simple to such person's kindred as follows: To those per- 
sons, who, according to the laws of the District of Columbia 
now or hereafter in force relating to the distribution of the 
personal property of intestates, would be the distributees to 
take the surplus personal property of such intestate, if he 
or she had died a resident of the District of Columbia and 
possessed of such surplus of personalty; and such kindred 
(including the surviving spouse as such) shall take in the’ 
same proportions as are or shall be fixed by such laws re- 
lating to personal property, and shall take as tenants in © 
common. 


[ 18-215a]. The estate by the curtesy in the real es- 
tate of a wife dying after the effective date of this Act, and 
its incidents, are hereby abolished. 


[ 18-201a]. (a) The right of dower, and its incidents, 
are hereby abolished; except that with respect to parties who 
intermarried prior to the effective date of this Act, the wife 
shall retain her dower rights in all real estate whereof the 
husband, prior to the effective date of this Act, was seized of 
an estate of inheritance at any time during the marriage. As 
to any such real estate of which the husband dies seized, the 
share of the wife therein, as provided in section [18-101], 
shall be in lieu of her dower rights unless she elects to take 
the same in similar manner and within the period as authorized 
in [ 18-211], providing for renunciation of devises and bequests 
under wills. 


A-2 


(b). The intestate share as provided by ‘seetion 
[ 18-101] shall attach to all real property owned by hus- 
band or wife during coverture: Provided, That neither 
husband nor wife hereafter shall have the right to con- 
vey, transfer or encumber his or her real property free 
of the surviving spouse's interest in case of intestacy, as 
provided in this Act, without joinder of the other spouse. 
* 


* *x 

[ 18-210]. Devise or bequest to spouse. 

Subject to the provisions of [ 18-212] every devise of 
real estate or any interest therein, and every bequest of 
personal estate or any interest therein, to the surviving 
spouse shall be construed to be intended in bar of his or 
her share in decedent's estate (including dower rights, if 
any) unless it be otherwise expressed in the will. 

* * 


* 

[18-211]. Renunciation of devises and bequests to 
spouse. 

Subject to the provisions of section [18-212], a widow 
or widower shall be barred of any rights or interest she or 
he may have in real or personal estate by any such devise or 
bequest unless within six months after administration may be 
granted on the deceased spouse's estate she or he shall file 
in the probate court a written renunciation to the following 
effect: 

"I, A. B., widow or widower of late 
of , deceased, do hereby renounce and quit 
all claim to any devise or bequest made to me by the last 
will of my husband or wife exhibited and proved according 
to law; and I elect to take in lieu thereof my legal share of 
the real and personal estate of my said spouse.” 

If, during said period of six months, a suit should be 
instituted to construe the will of the husband or wife, the 
period of six months for the filing of such renunciation 
shall commence to run from the date when such suit shall 
be finally determined, by appeal or otherwise. 

By renouncing all claim to any and all devises and be- 
quests, made to her or him by the will of her husband or his 
wife, the surviving spouse shall be entitled to such share or 
interest in the real and personal estate which she or he would 
have taken had the deceased spouse died intestate. Except in 
cases of valid antenuptial or postnuptial agreements, and ex- 
cept in cases when it is expressly waived in a writing filed 
with the probate court within said six months period, this pro- 
vision for the surviving spouse shall apply with like effect 
(without formal renunciation) to cases where the wife or hus- 
band has made no devise or bequest to her husband or his wife, 
and also to cases where nothing passes by such devise or be- 
quest. 
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x * * * * 

[ 18-212]. If the surviving spouse does not renounce 

as provided in section [18-211], she or he shall be en- 

titled to receive the benefit of all provisions in her or his 
favor in the will of the deceased spouse and shall share, in 
accordance with sections | 18-701, 18-702, 18-704, and 18- 
101], in any estate of the deceased spouse undisposed of by 

the will. Leathe | 


[30-201]. Married women — Power to dispose of 
separate property. 

Subject to the provisions of subsection (b) of section 
[ 18-201a], married women shall hold all their property of 
every description, for their separate use as fully as if they 
were unmarried, and shall have power to dispose of the same 
by deed, mortgage, lease, will, gift, or otherwise, as fully as 
husbands have the power to dispose of their property, and no 
more; except that no disposition of her real or personal | 
property, or any portion thereof, by deed, mortgage, bill of 
sale, or other conveyance, shall be valid if made by a mar- 
ried woman under twenty-one years of age. 


Sec. 10. Any provision of law inconsistent with the provi- 
sions of this Act, or any amendment made by this Act, is 
hereby repealed. 


Sec. 11. This Act shall become effective ninety days after 
the date of its enactment. 


Approved August 31, 1957. 


Act of Congress, Mar. 3, 1901, 31 Stat. 1249, ch. 854, §§373, 374, Apr. 19, 
1920, 41 Stat. 563, ch. 153: | 


| §18-701]. Distribution — When the debts of an inte- 
state, exhibited and proved or notified and not barred, shall 
have been discharged or settled, or allowed to be retained 
for as herein directed, the administrator shall proceed to 
make distribution of the surplus as follows: 


[ §18-702]. When surviving spouse entitled to whole. 

If the intestate leaves a widow or surviving husband 
and no child, parent, grandchild, brother, or sister, or the 
child of a brother or sister of the said intestate, the said 
widow or surviving husband shall be entitled to the whole. 
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Article 93, Annotated Code of Maryland, 1957 Edition: z 


Section 135 — Order of Distribution — Husband or 
widow, and no child, parent, grandchild, brother, sister, 
nephew or niece. 

If the intestate leave a surviving husband or widow, 
as the case may be, and no child, parent, grandchild, 
brother or sister, or the child of a brother or sister of 
the said intestate, the said surviving husband or widow, 
as the case may be, shall be entitled to the whole. (An. 
Code, 1951, §130; 1939, §128; 1924, §125; 1912, §120; 
1904, §119; 1888, §120; 1798, ch. 101, subch. 11, §1; 
1898, ch. 331) 


Section 328 — Devise or bequest to widow to be in 
bar of dower or share in personal estate. 

Every devise of land or any estate therein, or be- 
quest of personal estate to the wife of the testator shall 
be construed to be intended in bar of her dower in lands 
or share of'the personal estate, respectively, unless it 
be otherwise expressed in the will. (An. Code, 1951, 
§324; 1939, §313; 1924, §310; 1912, §301; 1904, §297; 
1888, §291; 1798, ch. 101, subch. 13 §1) 


Section 329 — Renunciation of will by husband or 
widow. 

A surviving husband or widow shall be barred of 
his or her right of dower in land or share in land or 
share in the personal estate by any such devise or be- 
quest, unless within 30 days after the expiration of the 
notice to creditors in the wife's or husband's estate, as 
the case may be, he or she shall deliver or transmit to 
the court or register of wills where administration has 
been granted a written renunciation in substantially the 
following form or to the following effect: 


"y, A. B., widow or widower, as the 
case may be, of , late of 

deceased, do hereby renounce 
and quit all claim to any bequest or devise 
made to me by the last will and testament of 
my wife or husband, exhibited and proved ac- 
cording to law; and I elect to take in lieu there- 
of my dower in lands and my legal share of the 
personal estate of my said wife or husband, or 
my legal share of both the real and personal 


1 

The references following each section are first to corresponding sections in 
the codes of 1951, 1939, 1924, 1912, 1904, and 1888, then followed by citations to 
the Acts from which the section is derived or amended. 
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estate of my said wife or husband. If the widow 
or widower be insane at the time of election, 
the guardian (committee or trustee) or the 
court shall have power to make the election for 
said widow or widower." 


If the election be of dower in lands and the legal share of 
the personal estate, the said surviving husband or widow | 
shall take dower in lands and one-third of the surplus per- 
sonal estate (if the deceased spouse shall be survived by | 
descendants), and dower in the lands and one-half of the — 
surplus personal estate (if the deceased spouse shall not 

be survived by descendants), and no more. If the election 
be of the legal share of both real and personal estate, the! 
surviving husband or wife shall take one-third of the lands 
as an heir and one-third of the surplus personal estate (if 
the deceased spouse shall be survived by descendants); and 
one-half the lands as an heir, and one-half the surplus per- 
sonal estate (if the deceased spouse shall not be survived by 
descendants, but shall be survived by a father or mother); 
and two thousand dollars or its equivalent in property, or 
any interest therein, at its appraised value, and one-half of 
the residue of the lands as an heir and one-half of the sur- 
plus personal estate remaining (if the deceased spouse shall 
not be survived by descendants or a father or mother), and 
no more. (An. Code, 1951, §325, 1939, §314; 1924, §311, 
1912, §302; 1904, §298; 1888, $292; 1798, ch. 101, subch. | 
13, §2; 1831, ch. 315, $2; 1922, ch. 348; 1924, ch. 223; 1939, 
ch. 499; 1941, ch. 142; 1943, ch. 128; 1947, ch. 29) 


Section 333 -- Renunciation not required if nothing 
passes to widow by devise. | 
But if in effect nothing shall pass by such devise, — 
she shall not be thereby barred whether she shall or shall 
not renounce as aforesaid. In such case the widow shall 
take one-third of the lands as an heir and one-third of sur- 
plus personal estate (if the deceased husband shall be sur- 
vived by descendants); and one-half the lands as an heir | 
and one-half the surplus personal estate (if the deceased) 
husband shall not be survived by descendants, but shall be 
survived by father or mother); and two thousand dollars - 
or its equivalent in property, or any interest therein at | 
its appraised value, and one-half of the residue of the 
lands as an heir and one-half of the surplus personal es- 
tate remaining (if the deceased husband shall not be sur- 
vived by descendants or a father or a mother, but shall — 
be survived by a brother or sister or a child or descendant 
of a brother or sister) and no more. (An. Code, 1951, $329; 
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1939, §318; 1924, §314; 1912, §305; 1904, $301; 1888, 
§295; 1798, ch. 101, subch. 13, §5; 1939, ch. 498) 


Section 344 — Subtitle applies to surviving husbands. 

The provisions of Section 328 to 343, both inclusive, 
relating to the rights of widows in the estates of their hus- 
bands, shall apply to and be enforced in favor of surviving 
husbands, so as to give to, vest in and confer upon surviving 
husbands the same rights in the estates of their deceased 
wives, which said sections 328 to 343, both inclusive, give 
to, vest in and confer upon widows in the estates of their 
deceased husbands. (An. Code, 1951, §341; 1939, 8330; 
1924, §326; 1912, §317; 1904, §313; 1898, ch. 331, §306A) 
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QUESTIONS PRESENTED 


That in the opinion of appellees, the questions 


presented are: 


1. Was an inter vivos trust between the late Edna 3 
B. Hoffman, as settlor, and appellee The National Bank : 
of Washington, as trustee, made on November 18, 1957, | 


a valid trust, or was it illusory because the settlor re- 


tained the rights under the trust agreement to revoke it. 


2. May appellants, having stated to the Trial 
Court that question 1, above, was the only point they 


urged in the case, now raise additional questions. 


3. If the answer to question 2, above, is in 
the affirmative, was the trust invalid under either 
District of Columbia law with respect to the real 
property, or under Maryland law with respect to one 
half of the personal property, on a theory that it was 


a "fraud on marital rights". 


QUESTIONS PRESENTED 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 


ARGUMENT 


I. TheRight of Revocation Does Not Affect the 
Validity of the Trust . 


I. Appellants Cannot Urge on Appeal a Different 
Claim Than That Asserted at Trial . 


I. Even Had Appellants Not Restricted their Attack 
On the Trust, They Could Not Have Prevailed . 


Iv. Tax Decisions and Cases from Other arc! 
Are Not Persuasive Here . . ° . 


CONCLUSION 
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APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


2 
COUNTERSTATEMENT OF THE CASE 


The facts of the case are much less complex than stated by appel- 
lant. The claim of the appellants as set forth in the complaint (J.A. 7) 
unchanged by the pre-trial order (JA. 137- 144), and stated orally to the 
Court at the opening of the trial (J.A. 149) was that the inter vivos trust 
between Edna B. Hoffman and appellee, The National Bank of Washington, 
as trustee, made on November 18, 1957 was not a valid trust, and was a 
mere agency relationship and illusory because settlor retained certain 
rights under the trust agreement to revoke it, to invade principal, or 
amend it. This claim was controverted by the answer (JA. 18) and in 
the pre-trial order (JA. 142-143). Later appellants restricted their 
claim to the single point that the privilege of revoking the trust made it 
ineffective (J.A. 166). This single proposition was restated by the Court 
as follows (J.A. 187): 


“THE COURT. That isn't the point that is raised by the other 


side. The point that is raised by the other side [appellants], 
as I understand it, is that this is an ineffective, because it 
contains a power or revocation and therefore doesn't part 
with title.” 


And, again, during the course of the trial, the following occurred 
(J .A. 189): 


MR. MORGAN. Well, Your Honor, I think that is true. If 
it wasn't a valid trust, then of course it can't be effective. 
But I think that all of the authorities agree this is a valid 
trust. 

“THE COURT. Ohno. There is a question in the law as to 
whether, if a settlor of a trust reserves the right of revoca- 
tion, he creates a valid trust, whether anything passes to 
anybody . 

"MR. MORGAN. Well, if Your Honor please, we would be 
quite happy to allow the case to go on that point. 

“THE COURT. Well I think that is the whole question. 

Do you agree with that, Mr. Dowdey ? 

"MR. DOWDEY. Oh yes, as opposed to the policy of Con- 
gress as expressly in the statute. 

“THE COURT. Now don't dress it up. Is this the question 
or isn't it? 


3 
"MR. DOWDEY. That is the question precisely." 


The next day, before ruling on the motions to dismiss on the open- 
ing statement of appellants, the Court once more questioned attorney for 
appellant as to his exact claim, and, again, the issue was clearly stated 
to be a single point, whether "on its face, the trust instrument is invalid, 
because it reserves the power of revocation.” (J.A. 169-170) | 


Thereafter, the Court gave an oral opinion and granted the appel- 
lees' motions to dismiss on the opening statement and the pleadings (JA. 
172-174). In such opinion, the Court pointed out that appellants were 
making a sole claim of invalidity of the trust because of reservation of 
right to revoke it, and that "No fraud or other similar charge is made". 

To this, as before, appellants’ attorney took no objection. 


When the order was presented in open court, appellants’ | parreney 
requested leave to orally move for judgment, which was immediately 
denied (J.A. 174), and the formal order dismissing the action was signed 
by the Court and docketed (J.A. 175, 3). Thereafter, the action having 
terminated, appellants filed a written motion for judgment with numerous 
exhibits attached which had not been offered at the trial (J.A. 175- 181), 
and a motion for rehearing (J.A. 181-183), in which motion, conceding 
the correctness of the Court's ruling on the only claim presented at the 
trial, appellants sought to raise a further question, whether though the 
trust is valid, it could be set aside as against a surviving spouse. 


At the argument of the motions for rehearing and for judgment, the 
appellants conceded the validity of the trust as such (J.-A. 190), a com- 
plete reversal of their position at trial. Appellants urged cases from 


various jurisdictions in support of their new theory, including the case 
of Mushaw v. Mushaw, 183 Md. 511, 39 A. 2d 465 (1944) which they cite 
three times in their brief to this Honorable Court. The Court during the 
argument asked counsel for appellants why he did not call the Court's 
attention to the Mushaw case during trial. Counsel admitted he then had 
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the case, but did not want to call the case to the Court's attention because 
his theory of the case was different then. (J.A. 191- 192) 


The Court orally (J.A. 184) and formally (J.A. 185) denied the 
motion for rehearing. After pointing out that the written second motion 


for judgment did not lie in any event, even if the case were reopened, 
the Court likewise denied that motion (J.A. 184-185). 


The facts as presented by the pleadings and opening statement, 
therefore, are very few: 


a. The terms of the trust instrument itself (JA. 9-16). It was 
executed November 18, 1957 (J.A. 148). 


b. Settlor, Edna B. Hoffman, was domiciled in Maryland (JA. 7, 
166), and died August 9, 1958 (J.A. 4, 149). 


c. The real estate in the trust was located in the District of 
Columbia (J.A. 5-6, 152). 


SUMMARY OF ARGUMENT 


1. The right of revocation does not affect the validity of the trust. 
Under both the District of Columbia and Maryland law, the reservation of 
the power of revocation does not affect the validity. Washington Home v. 
American Security & Trust Co., 38 App. D.C. 421 (1912); leave to appeal 
and writ of error denied 224 U.S. 486 (1912); Simmons v. First Federal 


Savings & Loan Ass'n., 132 F. Supp. 370 (D.D.C. 1955); Sieling v. Sieling, 
151 Md. 536, 135 Atl. 376 (1926). 


2. Appellants’ sole contention at the trial was that the trust was 
invalid on its face because of the reservation of a right of revocation. 
Appellants’ counsel deliberately refrained from making any attack on the 
trust on any other ground. Appellants, having made that choice, and fail- 
ing to prevail, could not on a motion for rehearing, and cannot now, urge 
a different theory. United States v. Shapiro, Inc., 92 U.S. App. D.C. 91, 
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202 F. 2d 459 (1953); King v. Edward Hines Lumber Co., 68 F. Supp. 
1019 (D. Ore. 1946). ! 


3. Even had the appellants urged in the Trial Court the theory upon 
which they now seek to attack the trust, they would not have prevailed. 
Under the District of Columbia law, at the time the trust was created, 
settlor's husband had no marital rights in the real estate. Appellants 
cannot rely upon a later enactment, Public Law 85-244, 71 Stat. 560, to 
set aside a trust valid when made. That Statute has no retroactive effect. 
Vito v. Vito, 106 U.S. App. D.C. 326, 272 F. 2d 555 (1959). Under the 
laws of the State of Maryland, while there were certain expectancies in 
the husband, with respect to the personal property, at the date. of making 
the trust, appellants failed in their opening statement to give an indica- 
tion to the Trial Court of how the amount of personal property passing 
under the trust compared to all Maryland property passing whether by 
will, because of joint ownership, or otherwise, and failing to have done 
so, fail to state a claim for relief under any theory of "fraud on marital 
rights". Whittington v. Whittington, 205 Md. 1, 106 A. 2d 72 (1954). 


4. Cases from other jurisdictions and tax cases are not persuasive 


since they do not involve the common law of the District of Columbia or 


Maryland, which is dispositive of this appeal. 


ARGUMENT 
I 


THE RIGHT OF REVOCATION DOES NOT AFFECT 
THE VALIDITY OF THE TRUST 

There is no allegation in the complaint or in the opening statement 
as to where the trust was executed, nor does the instrument itself indi- 
cate where it was executed (J.A. 9- -16), but it may be assumed it was 
executed either in Maryland or the District of Columbia. Certainly, its 
validity with respect to the real estate is governed by the law of the 
District of Columbia, and of the personal property either byt the District 
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of Columbia or Maryland. The case of Betker v. Nalley, 78 US. App. 
D.C. 312, 140 F. 2d 171 (1944) relied upon by appellants does not hold 
that a right of revocation invalidates a trust. In that trust, unlike this 
one, the trustees had no duties, and held bare title, while the settlor re- 
tained possession of the property and lived in it. Also, there the settlor 


could exercise her right to convey the property free of the trust without 


revoking the trust. In deciding the Betker case, moreover, this Honorable 
Court assumed the trust was valid, without a clear holding on the point. 
This case cannot, therefore, be relied upon as a précedent upon the one 
point appellants urged to the Trial Court, invalidity of the trust because 


of the power of revocation. 


The law in this jurisdiction, moreover, is not in doubt. In this 
District, the reservation of a power of revocation does not affect the 
validity of a trust, Washington Home v. American Security & Trust Co., 
38 App. D.C. 421 (1912) leave to appeal and writ of error denied 224 U.S. 
486 (1912); Simmons v. First Federal Savings & Loan Ass'n., 132 F. 
Supp. 370 (D.D.C. 1955). As Chief Justice Shepard said, in Washington 
Home, 38 App. D.C. at 426, "The deed creating the trust, the construc- 
tion of which is sought by the bill, operated to pass the legal title to the 
property therein described for purposes of the trust and subject to the 


exercise of the power of revocation therein reserved". 


Since the disposition of the case may depend on Maryland law with 
respect to the personal property, and since the common law of the Dis- 
trict of Columbia derives from that of Maryland, it is important to note 
that reservation of power of revocation in a trust in Maryland does not 
affect the validity of a trust, Sieling v. Sieling, 151 Md. 536, 135 Atl. 376 
(1926); Curley v. Wolf, 173 Md. 393, 196 Atl. 285 (1938); Brown v- 
Fidelity Trust Co., 126 Md. 175, 94 Atl. 523 (1915); Bierau v. Bohemian 
B. & S. Assn., 205 Md. 456, 109 A. 2d 120 (1954). As the Maryland 
Court of Appeals said in the Sieling case, 151 Md. at 548: 
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"In determining whether or not a valid trust has been declared, 
it is not necessary or controlling that it should be evident 
that some portion of the property, which is the subject of the 
declaration of trust, remain at the time when the ultimate 
beneficiaries are to receive it. It is true that, if the settlor 
reserves the right to use the property, and does use it in 
accordance with the terms of the trust, as evidenced from 
the intention of the parties, there may be nothing remaining 
at the death of the settlor; but the question of whether or not 
a trust has been created cannot be made to depend upon 
whether there may or may not be property existing at the time 
the beneficiaries are entitled to the enjoyment thereof." | 


And as Chief Justice Bond of that Court said in the Curley case, 173 Md. 
at 399, "The power of revocation reserved in the deed, having never been 
exercised, was precisely as if it had never existed". See also Rippon v. 
Mercantile Safe Deposit & T. Co., 213 Md. 215, 131 A. 2d 695 (1957), 
which, while not involving revocation as such, indicates a great reluctance 
on the part of the Maryland Court of Appeals to strike down deeds of trust 


on similar objections. 
| 

The law of the District of Columbia and Maryland upholding the 
validity of a trust despite a reservation of power of revocation in the 
settlor, is in accord with the almost unanimous decisions of the other 


states. Anno. 32 ALR 2d 1270 at 1279-1282, and cases therein cited. 


0 


APPELLANTS CANNOT URGE ON APPEAL A DIFFERENT 
CLAIM THAN THAT ASSERTED AT TRIAL 


As indicated in the counterstatement of the case, supra, appellants’ 


sole contention at trial was that the trust was invalid on its face because 
of the reservation of a right of revocation. For reasons known best to 
appellants, their counsel, by his own choice, did not want to make the 
point now urged (JA. 191-192) that, though the trust was a valid one, it 
is a fraud upon the marital rights of the husband. As counsel for appel- 
lant admitted, he had the Mushaw case, upon which he now relies, with 
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him, but did not want to urge it to the Trial Judge. As this Honorable 
Court said in Meadow Gold Products Co. v. Wright, 108 U.S. App. D.C. 
33 at 35, 278 F. 2d 867 (1960), "having made a choice, he is nevertheless 
bound by it’. And as this Court continued, 108 U.S. App. D.C. at 35: 
"The theory of a plaintiff's case has much to do with how 

defendant's counsel will cross-examine plaintiff's witnesses 

and, perhaps, how he will examine his own witnesses. It is 

too important a matter to be withheld from the adversary 

and from the trial judge until all the evidence is in and the 

case is ready to go to the jury.” 

See also Johnson v. Geffen, No. 15724, decided December 1, 1960, 
and Williams v. Hot Shoppes, Inc., No. 15610, decided April 20, 1961, 
both by this Honorable Court, and G & M Inc. v. Huffman, No. 2686, 
Municipal Court of Appeals, D.C., decided April 28, 1961. 


Certainly it is too late for appellants to deliberately wait until 
after the Trial Court has decided the case orally and entered a formal 
order of dismissal and then, for the first time, urge a new theory of 
their case. The Trial Court had a right to rely upon the statements of 
appellants’ counsel as to what his claim was, and what the theory of his 
case was. Nor may the plaintiff, for the first time, seek to urge a new 


theory of liability in a motion for rehearing or for a new trial, King v. 

Edward Hines Lumber Co., 68 F. Supp. 1019 (D. Ore. 1946). Nor may 

appellants urge on appeal a theory they did not urge at the trial, United 
States v. Shapiro, Inc., 92 U.S. App. D.C. 91, 202 F. 2d 459 (1953). 


punt 


EVEN HAD APPELLANTS NOT RESTRICTED THEIR ATTACK ON 
THE TRUST, THEY COULD NOT HAVE PREVAILED 
Even had appellants not voluntarily restricted their case to an 
attack on the trust because it reserved the right to revoke, and had urged 
what they now do on this appeal, they could not have prevailed, either 
under the District of Columbia law with respect to the real estate, or 
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under the Maryland law, with respect to one-half of the personal property 
in the trust. With respect to both jurisdictions, it will be taken as 
granted that the trust instrument itself is valid, despite a reservation of 
the right to revoke. 


a. District of Columbia 


As must be conceded by appellants, see their brief page 16, on 
November 18, 1957, the date the trust was executed, settlor's husband 
had no rights whatsoever in the real property of his wife situated in this 
jurisdiction, and had she died the next day, could have made no claim to 
the same. Public Law 85-244, 71 Stat. 560, upon which appellants rely 
did not become effective until November 29, 1957, and, as this Court has 
held, it has no retroactive effect, Vito v. Vito, 106 US. App. D .C. 326, 
272 F. 2d 555 (1959). That new Act, pertinent parts of which are set 
forth in an appendix to appellants' brief (A-1 & A- -2), in its first section 
speaks of "the death of any person seized of an estate in fee simple, in 
lands, tenements, or hereditaments in the District of Columbia". From 
and after November 18, 1957, settlor was no longer seized of. an estate 
in fee simple in the lands. It is impossible for the appellants to claim 
that the transfer of November 18, 1957 was in fraud of the marital rights 
of settlor’s husband, when, as of that time, he had no such rights. Nor 


can he rely on a later statute to set aside a trust valid when made. 


Vito v. Vito, supra. 


b. Maryland 


Appellants now urge that since "the settlor disposed of realty and 
personalty worth upwards of $75,000. 00 by the trust, but property pass- 
ing by her will amounts to little or nothing", that the trust is: indicative 
of "fraud" or "bad faith” under the decision of Mushaw v. Mushaw, 183 
Md. 511, 39 A. 2d 465 (1944). However, that decision has been modified 
by the later decision of the Maryland Court of Appeals in Whittin on Vv. 

Whittington, 205 Md. 1, 106A. 2d 72 (1954). That case refused to draw 
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a hard and fast rule for the setting aside of revocable trusts, but required 
that the equity court consider what other property passed to the spouse. 
In the opening statement of appellants, even had they urged this theory of 
their case, they did not state what the entire relative situation of the 
parties was. While they did siate that practically nothing passed under 
the will, no mention was made of the jointly held real property in Mary- 
land which passed to husband, nor of prior divisions of property between 
the spouses (J.A. 147-159). 


It should also be remembered that only the smaller part of the 
trust fund was personal property, so that under the Maryland law, this 
relatively small amount of personal property must be compared with the 
value of the Maryland realty which passed by operation of law to the 
husband. Yet this was not shown to the Trial Court, thus leaving the 
matter to be determined in a legal vacuum. 


Appellants can hardly properly claim, as they do on the above- 


quoted portion of their brief, that because settlor disposed of real estate 
in the District of Columbia in which her husband had no rights, that this 
could affect the validity of the trust under Maryland law. 


In the Whittington case, the Maryland Court of Appeals sustained 
revocable trusts which reduced the amount a wife received of her hus- 
band's Maryland property by 40 per cent. It is impossible to say, on the 
few facts stated in the opening statement, whether this trust reduced the 
total Maryland property passing to the husband by a lesser or greater 
percentage. 


Therefore, the Trial Court could not have given appellants the relief 
now desired. And, while Courts are reluctant to hold litigants too closely 
to the facts stated in an opening statement, appellants can scarcely com- 
plain in this case where they did not only fail to state sufficient facts, but 
deliberately decided to withhold the theory of relief now urged (J.A. 191- 
192). Had he indicated to the Trial Court such a theory of relief, perhaps 
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he would have voluntarily supplemented his factual statement, or the 
Trial Court, by his questions, could have brought out the facts upon 
which appellants would rely. 


In any event, the few facts stated do not state a claim under the 
Maryland law as laid down by the Whi ttington case, the last pronounce- 
ment of the Maryland Court of Appeals on the subject. 


IV 


TAX DECISIONS AND CASES FROM OTHER JURISDICTIONS | 
ARE NOT PERSUASIVE HERE 
Without attempting a detailed analysis of the cases cited by appel- 
lant from other jurisdictions, and on tax questions, it may be said that 
these are not persuasive. This trust is to be governed by the common 
law of this District and of Maryland, not by that of other states, or by 
the terms of taxing statutes. It is necessary, however, to comment on 
the statement on page 25 of appellants’ brief that Burnet v. Guggenheim, 
288 U.S. 280 (1933), does anything more than interpret a tax statute. 
Not only does the statute itself, quoted in footnote 1 on page 283 of 288 
U.S., dispose by its terms of the question there raised, but as Mr. 
Justice Cardoza said, speaking for the Court, 288 U.S. at 283, “Taxation 
is not so much concerned with the refinements of title as it is with the 
actual command over the property taxed — the actual benefit for which 
tax is paid". Here we are, of course, concerned with the refinements 
of title. 


CONCLUSION 


At trial, appellants pitched their case on one narrow point, that 


the deed of trust was invalid because of the reservation of the right of 
revocation by the settlor. As to this point, the ruling of the Trial Court 
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is clearly correct under both the District of Columbia and Maryland law. 


Appellants may not now raise other theories upon which they might have 


attacked the trust. Even if they could, they cannot prevail under the law 


of either jurisdiction. 
The judgment below should be affirmed. 
Respectfully submitted, 


ROGER J. WHITEFORD 
JOHN J. CARMODY 
JO V. MORGAN, JR. 


815 - 15th Street, N. W. 
Washington 5, D. C. 


Counsel for appellee The National 
Bank of Washington, Trustee 
JAMES M. ERNEST 


Woodward Building 
Washington 5, D.C. 


Counsel for appellees Albert A. 
Jones and Harold Shadeline 


IN THE 


United States Court of Appeals 


For THe Disreicr or CoLuMBIA GREE States Court of Appealg 


For the 
District of Columbia Circuit 


FILED NOV 1 7 1951 


PES 


MicHarL Epetman, Individually and as ancillary edminis- 
trator of the estate of Harry L. Hoffman, deceased 
and as ancillary executor of the estate of Etta 
Edelman, deceased, et al., Appellants, 


Ve 
Tar Narionat BANK oF WASHINGTON, ET AL, Appellees. 


——_—_——_ 


PETITION OF APPELLEE THE NATIONAL BANK OF 
WASHINGTON FOR REHEARING EN BANC, AND 
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WHICH HEARD THE APPEAL 
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Comes now the appellee The National Bank of Wash- 
ington, by its undersigned counsel, and moves this Honor- 
able Court for a rehearing en banc, and, in the alternative, 
by the division which heard the appeal. 


And for cause of this petition, this appellee says: 
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For the reasons set forth in the dissenting opinion 
of Chief Judge Wilber K. Miller, it is submitted that on 
numerous occasions the appellants expressly limited their 
entire claim to the single question of whether or not the 
trust in question was invalid because it was revocable. 
(J.A. 166, 169-70, 187 and 189). But even more revealing 
were the words of counsel for appellants during the argu- 
ment of his motion for rehearing, when the Trial Judge 
questioned him as to the new theory which he was then 
urging for the first time. The record shows: 


“Mz. Dower: I will say this, Your Honor: I ap- 
proached this thing from an entirely different direc- 
tion in my original argument. 

Tus Courr: Yes, and I remember I recessed the 
ease over night to give you an opportunity to get your 
thoughts together because T realized that you seemed 
to be taken by surprise as to the point from which 
the other side was approaching the case; and even then 
you did not call the Mushaw case to the Court’s 
attention. 

‘Mp. Downer: I approached it wrongly, Your 
Honor, as far as the matter is concerned. I will con- 
fess that. My basis was different. But it comes to 
the same thing, and I did not want to come to this 
point at that time.” 


A case usually will be disposed of on appeal on the 
game theory as tried below, United States v. Shapiro, 92 
U.S. App. D.C. 91, 202 F. 2d 499 (1953) ; Rippon v. Mercan- 
tile Safe Deposit and Trust Co., 213 Md. 215, 131 A. 2d 
695 (1957) ; King v. Edward Hines Lumber Co., 68 F. Supp. 
1019 (D. Ore. 1946). See also Meadow Gold Products v. 
Wright, 108 U.S. App. D.C. 33, 278 F. 2d 867 (1960). Cer- 
tainly, this rule should be applied where counsel for ap- 
pellant admitted on motion for rehearing that he de- 
liberately refrained from urging the ground now urged 
for reversal during the course of the trial. 
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Apparently, it is the view of the division of this Hon- 
orable Court which heard the appeal that the trust here 
in question was not invalid because of reservation of right 
of revocation, for the majority would doubtless have re- 
versed on that point alone had they not so found. The 
majority would only remand to consider alternative the- 
ories of relief. The dissenting opinion clearly holds the 
trust to be valid. In any event, it is submitted the trust 
is not invalid because of the reservation of right of revo- 
cation to the settlor: 

Washington Home v. American Security & Trust 


Co., 38 App. D.C. 421 (1912) ; leave to appeal and 
writ of error denied 224 U.S. 486 (1912) ; 


Simmons v. First Federal Savings & Loan Ass’n., 
132 F. Supp. 370 (D.D.C. 1955) ; 

Sieling v. Sieling, 151 Md. 536, 135 Atl 376 (1926) ; 

Brown v. Fidelity Trust Co., 126 Md. 175, 94 Atl. 
523 (1915) ; 

Rippon v. Mercantile Safe Deposit and Trust Co., 
913 Md, 215, 131 A. 2d 695 (1957). 

1 Scorr, Trusts § 57.1 (1956). 


Restatement (Seconp), Trusts, § 57, comment a 
(1959). 


The so-called ‘‘alternative” theory, that the trust might 
have been testamentary and void, is actually only a dif- 
ferent way of stating the above question, whether or not 
the right of revocation makes it void. But, in any event, 
this trust is not void on that ground. 1 Scorz, Trusts 
§36.5 (1956). 


mm 


Tt is not necessary to remand the cause to the District 
Court, in any event. The trust is in the record (J.A. 
9-16), and it is undisputed it was executed November 18, 
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1957 (J.A. 148). The question, or questions of validity of 
the trust as such, as indicated above, may be determined 
on the record now before this Honorable Court. 


The record also indicates that the trust corpus consists 
of about $50,000.00, worth of real estate, located in the Dis- 
trict of Columbia, and about $18,000.00 of personal prop- 
erty, Complaint, (J-A. 5-7), and that the settlor, Mrs. Edna 
B. Hoffman was domiciled in Maryland and died August 9, 
1958 (J.A. 4, 149). 


Since, under the most optimistic hope of the appellants, 
they could only claim $2,000.00 and one-half of the re- 
maining personalty, or approximately $10,000.00, Anno- 
tated Code of Maryland, Article 93, Section 329 (1957), it 
is clear that the bulk of the trust estate which is subject 
to this suit, is District of Columbia real estate. 


With respect to the District of Columbia real estate, it 
is immaterial whether or not appellants limited themselves 
to the single question of the validity of the trust as such, 


because, that is the only material question raised. 


On November 18, 1957, when the trust was executed, 
there was no statutory or common law right in the real 
property which the settlor’s spouse held under District 
of Columbia law. Section 18-201a of the D. C. Code (1951, 
Supp. VIJ), 71 Stat. 560, upon which appellant alone can 
rely, did not become effective until after the date of the 
trust agreement. If the trust was valid to pass title to 
appellee Bank, then the decedent had divested herself of 
title and that new Act could not affect it. The Act has 
been held by this Honorable Court to have had no retro- 
active effect, Vito v. Vito, 106 U.S. App. D.C., 326, 272 F. 
24 555 (1959). 


In short, this trast could not have been a “‘fraud on 
the marital rights of decedent’s spouse’’ in the District 
of Columbia real estate when it was made on November 
18, 1957, because he had no marital rights in and to that 
real estate. 
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With respect to the relatively small amount of per- 
sonalty (approximately $10,000.00), it is submitted that 
one may search the record of appellants’ opening statement 
and find nothing that would give rise to any relief under 
the rule of Whittington v. Whittington, 205 Md. 1, 106 A. 
2d 72 (1954), and if it be felt the opening statement can- 
not be so structly construed, it should be pointed out that 
the appellant has placed in this record on appeal, over 
appellee’s objections, all the evidence he would have of- 
fered. As appellants said in the pre-trial order (J.A. 144), 
and at trial (J.A. 154), all their evidence would be docu- 
mentary or on deposition. An examination of these also 
fails to turn up facts which would give appellants relief 
under Maryland law. 


In any event, if there were to be a remand, it should 
be limited to the personal property of the value of ap- 
proximately $10,000.00. 


CONCLUSION 


It is apparent that the appellants deliberately limited 
their case to a single legal point at the trial. Counsel for 
appellees concurred in this (J.A. 189), whereupon it became 
the duty of the Trial Court to determine the cause on that 
point of law. See Oscanyan v. Arms Co., 108 U.S. 261 
(1880). The Trial Court correctly decided that legal point, 
and entered judgment for appellees. That judgment 
should be affirmed, either on rehearing en bane or by 
the same division of this Honorable Court. 


Respectfully submitted, 


Roger J. Wurrerorp 
Joun J. Carmopy 
Jo V. Morgan, Jr. 
Counsel for appellee 
The National Bank of Washington 
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Jo V. Morgan, Jz. 
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Esquire, 1331 G Street, N. W., Washington 5, D. C., counsel 
for appellants, and to James M. Ernest, Esquire, Wood- 
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MICHAEL EDELMAN, Individually and as ancillary 
executor of the estate of Harry L. Hoffman, and as 
ancillary executor of the estate of Etta Edelman, 
deceased, et al., 


Appellants, 


Vv. 


THE NATIONAL BANK OF WASHINGTON, etal., — 
Appellees. 


PETITION FOR REHEARING EN BANC 


Appellees Albert A. Jones and Harold Shadeline respectfully 
petition the Court, pursuant to Rule 26, Rules of the United States Court 
of Appeals for the District of Columbia Circuit, to grant a rehearing 
en banc in the above-entitled cause, and upon a rehearing and further 

consideration nereof that the decision entered herein on November 2, 
1961 be reversed and that judgment be entered in favor of petitioners 
and for grounds of this petition state that the decision of a division of 


this Court: 
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1. Is legally erroneous since the matter presented to the District 
Court was purely a question of law. 


2. That notwithstanding the permissible inference that appellant's 
counsel had not abandoned his alternative theories for relief, the trust 
here involved, sustained by the District Court as a valid trust, was not 
testamentary in character, nor was it void as a fraud upon plaintiff's 
rights as surviving spouse. 


PRELIMINARY STATEMENT 


This is a suit by the surviving husband to set aside a trust created 
by his wife nine months before she died and to which she had transferred 
substantially all of her real and personal property. 


At the trial before the District Court, pursuant to the Pretrial 
Order entered in the case, counsel for appellant announced that the case 
would be submitted "on documents and depositions" and that appellant 
would offer no oral testimony. (JA 154; See also JA 169) 


Counsel for appellant made a lengthy opening statement in which 
he set forth all of the facts on which he based his claim for judgment 
(JA 147-159; see particularly JA 153) and stated the theories upon which 
he believed his client was entitled to recover. 


During the course of the opening statements, and in response to 
questions from the Court, counsel for appellant stated that the precise 
point in the case was whether the fact that the settlor retained a power 
of revocation made the trust invalid (JA 166, 168, 179, 189), but also 
attempted to assert that the trust was likewise invalid because testa- 
mentary in character and because it constituted a fraud upon the sur- 
viving spouse's rights. In connection with this last point, counsel for 
appellant relied upon the Act of August 31, 1957 (Code, 1951 $18-101 
et seq., Supp. VIII) contending that this Act would operate to invalidate 


the trust, even if otherwise valid. It was conceded that the Act did not 
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become effective until November 29, 1957, that the trust here involved 
was created prior to the effective date of the Act, and that Edna B. 
Hoffman, settlor, died August 9, 1958. | 


The District Court ruled that the reservation of a power'to revoke 


did not invalidate the trust and ruled further that the Act of August 31, 
1957, not being retroactive, did not affect the disposition of the case at 
bar. (JA 172-173) : 


Subsequently counsel for appellant filed both a Motion for + Judg- 
ment (JA 175) and a Motion for Rehearing (JA 181), both of which were 
denied by the District Court (JA 185). In the course of argument on the 
Motion for Rehearing counsel for appellant conceded the validity of the 
transfer in trust but argued that, as a testamentary disposition, it could 
not bar the rights of the surviving spouse. 


Appellant appealed from the judgment entered in favor of the 
defendants (JA 185). 


ARGUMENT 
I. 


THE DECISION OF A DIVISION OF THIS COURT ENTERED HEREIN 
NOVEMBER 2, 1961 IS LEGALLY ERRONEOUS SINCE THE MATTER 
PRESENTED TO THE DISTRICT COURT WAS PURELY A QUESTION 

OF LAW. 

The claims of appellant in this case were fully set out in counsel's 
opening statement. All of the facts supporting his claims were recited 
to the District Judge, and the case was to be submitted "on documents 
and depositions". 


The District Court, at the conclusion of counsel's opening state- 
ment, and after argument on a motion to dismiss, with all of the facts 
before him asserted by counsel to be necessary to the disposition of the 
case, gave judgment for the defendants on the ground that the trust 
created by the deceased spouse of plaintiff was valid and that the Act of 
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August 31, 1957 (Code, 1951, §§18-101 et seq., Supp. VIII) purporting to 
protect plaintiff's rights was not retroactive and did not affect the 
property dispositions made by the deceased wife. 


In its opinion, the majority held that appellant relied on the addi- 
tional theories that the trust was invalid as being testamentary in 
character and as being a fraud on the husband's statutory rights as 
surviving spouse. 


The majority relies chiefly upon the decision in Pomeroy v. 
Pennsylvania Railroad, 96 US. App. D.C. 128, 223 F.2d 593 (1955), 
certiorari denied, 353 U.S. 950 (1957) in support of its reversal. Pome- 
roy, however, was a negligence case, and the decision there turned upon 
the application of the doctrine of res ipsa loquitur. Conceivably the 
facts which appellant proposed to present in that case would have sup- 
ported one of two alternative theories of negligence. But that is not the 
case here. 


In the instant case the question of the validity of the trust was a 
matter of law and no oral evidence was to be adduced. Counsel for appel- 


lant here had stated all of the facts which he claimed were necessary to 


the disposition of the case, and the District Court after hearing him fully, 
sustained the trust and ruled that the Act of August 31, 1957 did not 
affect its validity. 


The function of an opening statement should be a statement of the 
issues and the evidence proposed to be offered in sustaining the issues 
so as to indicate to the judge and jury the issues of fact involved. 


Twentieth Century-Fox Film Corp. v. Brookside Theatre Corp., 194 
F.2d 846, 858 (8 Cir., 1952) certiorari denied, 343 U.S. 942. 72 S.Ct. 1035. 


Where, however. in the opening statement the facts presented by 
counsel for plaintiff do not establish a cause o! action, under any theory, 
the authority of a Federal Court to dismiss the complaint at the conclu - 


sion of plaintiff's opening statement is well established. McGovern v. 
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Hitt, 62 App. D.C. 33, 64 F.2d 156, 157 (1933), certiorari denied, 290 
U.S. 637, 54S. Ct. 54; Gundersheimer's Inc. v. Bakery & Confectionery 
Workers International Union of America, 73 App. D.C. 352, 119 F.2d 
205, 206 (1941); Ackerhalt v. National Savings & Trust Co., 100 US. App. 
D.C. 312, 244 F.2d 760 (1957). And see Mallory v. Providence’ Hospital, 
__ US. App. D.C. __, ___ F.2d ___, No. 16,114, decided June 29, 1961. 


In Parelman v. Parelman, 93 US. App. D .C. 361, 210 F. 2d 29 
(1954), it was held by this Court that where the Trial Court correctly con- 
cluded, from what plaintiff's counsel said, in his opening statement to the 
jury, he expected to prove, that a cause of action had not been stated, the 
Trial Court properly directed a verdict for defendant at the close of the 
opening statement of plaintiff's counsel. 


In McNeill v. Nevius, 88 U S. App. D.C. 49, 187 F .2d 81 (1952), 
this Court ruled that a directed verdict for the defendant at the close of 
plaintiff's opening statement was proper where the suit was on a con- 
tingent fee contract for sale of property to the United States, which, it 


had been held, was void and contrary to public policy. ! 


In Firfer v. United States, 93 US. App. D.C. 216, 208 F. 24 523 (1953), 
it was held that the Trial Court has the power to direct a verdict for the 
defendant following the plaintiff's opening statement showing that plaintiff 
would have no cause of action even if able to prove by competent evi- 
dence all the allegations he made therein. The suit in Firfer was brought 
under the Federal Tort Claims Act for an injury sustained by the plaintiff 
when he stepped into a hole on the grassy plot surrounding the Jefferson 
Memorial. While the Trial Court made its ruling on the ground that the 
Firfers were trespassers at the time of the injury complained of, this 
Court ruled that either as a trespasser or, at best, a bare licensee, he 
would not be entitled to recover. No other status could fairly be imputed 


to him under the facts he proposed to prove. 


Finally, in Euresti v. Washington Terminal Co., 108 U: s. App. D.C. 
81, 280 F.2d 629, 630 (1960), this Court sustained the Trial Court's 
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granting a motion for directed verdict after the plaintiff's opening state- 
ment. The claim in that case arose out of an assault on the plaintiff by 

a fellow employee. At trial, and during a colloquy with the Trial Court, 
plaintiff's counsel claimed that his suit was not based upon any theory 

of negligence on the part of the employer in engaging plaintiff's assailant. 
In its per curiam opinion this Court said: 


'%* * * In this court plaintiff-appellant urges that the 
controversy and assault arose out of the employment of the 
two men. But this is not enough to impose liability on the 
company, absent a showing of some breach of duty. It is 
argued that the company must have been negligent in the 
drafting of a rule which could produce such controversy. 
However, the complaint suggests in no way that a violation 
of company rules was involved, much less that the injury 
resulted from the negligent promulgation of such rules. No 
offer of proof on the subject was made. The theory was not 
advanced to the trial judge in the opening statement or the 
motion for new trial. It need not be considered here. Plaintiff- 
appellant also contends that Burdsall must have been acting in 
the interest of the company rather than his own, i.e., he was 
seeking to enforce his own interpretation of the company's 
rules. Assuming that this latter claim was implicitly appar- 
ent to the trial judge, we think the offers of proof made here 
could not establish, under the circumstances, that the assailant 
was acting in other than his own interest. Cf. Gibson v. 
Kennedy, 1957, 23 N.J. 150, 128 A.2d 480." 


When, therefore, under the facts to be proved there is no possible 
cause of action, and the inferences which might be drawn from the com- 
plaint or from an opening statement will not justify permitting plaintiffs 
to proceed, the Court should sustain the judgment of the District Court, 
even though the ground upon which the Trial Court based its judgment was 
not the sole ground upon which the case could have been decided. Laugh- 
lin v. Eicher, 79 U.S. App. D.C. 266, 145 F.2d 700, 703 (1944), certiorari 
denied, 325 U.S. 866, 65 S.Ct. 1403; Jones v. District of Columbia, D.C. 
Mun. App., 123 A.2d 364, 365 (1956); Koonin v Hornsby. D.C. Munn. App.. 
140 A.2d 309, 311 (1958). 


In Jafke v. Dunham, 352 US. 280, 281, 77S.Ct. 307, 308 (1957), the 


Supreme Court held that a successful party in the District Court may 
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sustain its judgment on any ground that finds support in the record. See 
also Commissioner of Internal Revenue v. Stimson Mill Co., 137 F.2d 
286 (9 Cir., 1943); Standard Oil Company v. Lyons, 130 F.2d 965 (8 Cir., 
1942). From time immemorial Courts of Appeal have been authorized 
to affirm the rulings of lower courts for any valid reason based upon 
the evidence, although not assigned. Reinstine v. Rosenfield, 111 F.2d 
892, 894 (7 Cir., 1940). 


For these reasons, if it appears that, on the facts stated by appel- 
lants' counsel in his opening statement, there was no basis for recovery, 
| 


the majority opinion was legally erroneous. 


I. 


NOTWITHSTANDING THE PERMISSIBLE INFERENCE THAT APPELLANTS’ 
COUNSEL HAD NOT ABANDONED HIS ALTERNATIVE THEORIES FOR 
RELIEF, THE TRUST HERE INVOLVED, SUSTAINED BY THE DISTRICT 
COURT AS A VALID TRUST, WAS NOT TESTAMENTARY IN CHARACTER 
NOR WAS IT VOID AS A FRAUD UPON PLAINTIFF'S RIGHTS AS 
SURVIVING SPOUSE. 


The facts upon which appellant relied to support his alternative 


theories of relief were fully exposed to the District Court and are con- 
tained in the record. As above noted, appellants’ case was to be submit- 
ted on the depositions and documents and it must be assumed that counsel 
had fully and fairly disclosed all of the facts which were significant. 


In any event it was established that the trust here involved was 
executed on the same day as the decedent wife's will, that the fourth 
paragraph of the trust indenture reserved to the decedent wife the power 
to revoke the trust, in whole or in part, without notice to or consent of 
third persons, upon the giving of written notice of such revocation or 
change. It was also established that the trust indenture required the 
Trustee to pay to or on behalf of the decedent wife all of the income and 
so much of the principal as necessary, in the Trustee's judgment, for 
her maintenance, and at her death to make certain cash payments and to 


hold the balance of the corpus in five separate trusts for several 
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beneficiaries, none of whom was her husband. It was also established 
that the decedent wife had given complete management of the trust prop- 
erty to the Trustee. 


In National Shawmut Bank v. Joy, 315 Mass. 457, 53 N.E 2d 113 
(1944), the decedent executed a trust indenture conveying to the trustees 
certain stocks and bonds in trust to pay him $230.00 a month out of the 
income, or if necessary, out of the principal, and to make other payments 
from the principal to him in their absolute discretion. Upon decedent's 
death the payments were to be made to his wife, and after her death the 
principal and accumulated income was to be paid to those persons whom 
he might appoint by written instrument under seal deposited with the 
trustees, or in default of such appointment to his statutory next of kin. 


The decedent had reserved a power to alter, amend or revoke the trust 
which also contained directions for the management of the trust property. 


Apart from the trust property, which amounted to about $30,000, decedent 
left less than $1,000.00 which was consumed in paying the debts and ex- 
penses of his estate. The legatees under his will appealed from a deci- 
sion of the Probate Court directing the trustees to distribute the property 
among decedent's three first cousins who were his statutory next of kin. 
The legatees contended that decedent reserved full dominion over the 
trust property; that the provisions for persons other than himself were 
testamentary in nature, intended to take effect only at or after his death, 
and were invalid because the trust instrument was not attested and sub- 
scribed as required by statute for a will; and that the trust instrument 
created merely an agency for the decedent and not a genuine trust for 


other persons as cestuis after his death. 
The court in that case held: 


"The distinguishing feature of a testamentary disposition 
is that it remains ambulatory until the death of the one who 
makes it. Until he dies, his title remains unimpaired and un- 
affected. A testamentary disposition becomes operative only 
upon and by reason of the death of the owner who makes it. 

It operates only upon what he leaves at his death. If the 
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interest in question passes from the owner presently, while 
he remains alive, the transfer is inter vivos and not testa- 
mentary... 


‘In some cases in this court it has apparently been 
thought of consequence that the settlor sought to avoid | 
making a will, or to 'evade’ or ‘circumvent' the statutory 
requirements for a will, or to make a disposition of his | 
property that would make a will unnecessary and in a popular 
sense would be a substitute for a will. We deem such con- 
siderations immaterial. The law prohibits only an unattested 
disposition that takes effect ina testamentary manner. If an 
owner of property can finda means of disposing of it inter 
vivos that will render a will unnecessary for the accomplish- 
ment of his practical purposes, he has a right to employ it. 
The fact that the motive of a transfer is to obtain the practical 
advantages of a will without making one is immaterial . .. 


"Accordingly, where a settlor reserves to himself not 
only a life interest but also a general power of appointment, 
the exercise of which would defeat provisions for the distribu- 
tion of trust property in default of appointment, the existence 
of that power does not make the trust property the property 
of the settlor nor make testamentary the provisions made in 
default of appointment .. .” 


In 1 Scott on Trusts (1939) 337, §57.1, it is said: 


"The reservation of a power of revocation does not 
prevent the creation of a trust in the lifetime of the settlor, 
and the beneficiary at once acquires a future interest, although 
it is an interest subject to be divested by the exercise of the 
power. The death of the settlor is not a condition precedent 
to the vesting of an interest in the beneficiary. The distinction 
between a disposition to take effect only on the death of the 
donor and one to take effect immediately but subject to be 
revoked by the donor may seem to be formal rather than sub- 
stantial, but it is an important one .. . 


.-Probably all that is really meant is that the disposi- 
tion must be what it purports to be, that it must be real and 
not colorable .. ." 


In Rippon v. Mercantile Safe Deposit and Trust Company of Balti- 
more, 213 Md. 215, 131 A.2d 695, 701-702 (1957), the Court of Appeals 


of Maryland stated: 
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"Appellant contends that the general provision of the 
trust, to wit, the payment of the income therefrom to the 
grantors during their lives and thereafter the distribution 
of the corpus to named beneficiaries, was in itself testamen- 
tary. But, this argument loses sight of the fact that legal 
title to the securities and cash was transferred to the trustee, 
and the reserved beneficial life estates and the created bene- 
ficial remainder interests of the various named beneficiaries 
became present immediate interests. This arrangement has 
been recognized for many years in Maryland as a proper 
method of creating a valid trust. Brown v. Mercantile Trust 
Co., 87 Md. 377; 40 A. 256; Brown v. Fidelity Trust Co., 126 
Md. 175, 94 A. 523; Price v. Price, 162 Md. 656, 161 A. 2. 


* Ok OK 


"Thus, it may be seen that the destructibility of re- 
mainder interests is not controlling, nor is the fact that a 
trust contains provisions commonly found in wills. The 
basic tests are whether there is an intention to create a 
present trust, whether the trust instrument effects a present 
transfer of the legal title to the trust funds with an equitable 
estate or estates in a beneficiary or beneficiaries, and 
whether the transferee is a trustee and not merely an agent 
of the settlor. The Illinois Supreme Court upheld a deed of 
trust that contained a provision which directed the trustee to 
pay the creator's debts after his death. The creator also 
reserved the right to the income for life, the right to approve 
loans by the trustee, the right to revoke in whole or in part, 
and several other privileges. In rejecting the argument that 
the trust was testamentary in character and therefore invalid 
(since not properly executed as a will) the Court stated that 
it was a present conveyance with immediate legal effect and 
"The fact that a deed of trust is made in lieu of a will does 
not render the instrument a testamentary disposition * * au 
Bear v. Millikin Trust Co., 336 Ill. 366, 168 N.E. 349, 356, 
73 A.L.R.'173. See also Cramer v. Harttord-Conn. Trust 
Co., 110 Conn. 22, 147 A. 139, 73 A.L.R 201; Lewis v. 
Curnutt, 130 Iowa 423, 106 N.W. 914; Bromley v. Mitchell, 
155 Mass.'509, 30 N.E. 83; Scott on Trusts, Vol. 1, Secs. 
565, 571." 


In 32 A.L.R. 2d, Anno. 1270 at page 1276, it is stated: 


"The later cases, as do the earlier ones, justify the con- 
clusion that many and extensive rights ard powers may be 
reserved by a settlor, in addition toa life interest and power 
of revocation, without defeating the trust. The instrument is 
likely to be upheld notwithstanding it includes additionally a 
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reservation of power to amend the trust in whole or in part, 
or extensive powers over investments, management, or 
administration, or power to appoint or remove trustees or 
to appoint interests in remainder, or the right to act as | 
trustee or as one of the trustees, or to enjoy limited rights 
in the principal, or to withdraw part or all of the principal, 
or to possess, use, or enjoy the trust property, or to sell 
or mortgage the property or any of it and appropriate the 
proceeds. But according to the doctrine generally prevailing 
among the later cases, the trust will be rendered invalid (or 
of a testamentary character, and hence, at least as to pro- 
visions operating at or after the death of the settlor without 
effect when not executed as a will) if, notwithstanding the 
purported conveyance to the trustee, the sum of all the | 
powers, rights, dominion and control reserved to the settlor 
constitute him virtually the owner of the property and the 
trustee in substance his mere agent." 


It is submitted that, as a matter of law, and on the facts’ offered to 
be proved by counsel, the trust here involved could not be invalidated on 
the ground that it was testamentary in nature. 


There remains the question whether the transfer to the Trustee 


was a fraud upon and in violation of the marital rights of decedent's 


surviving husband. 


It was contended at trial and upon appeal that the transfer of the 
decedent wife's property to the trustees was void because a fraud upon 
her husband's marital rights. The parties were domiciled in Maryland, 
and the real property was situated in the District of Columbia. With 
respect to the latter, the Act of August 31, 1957 (Code, 1951, '§18-201(b) 
Supp. VIII) now provides: 


"The intestate share as provided by section 18-101, shall 
attach to all real property owned by husband and wife during 
coverture: Provided, That neither husband nor wife hereafter 
shall have the right to convey, transfer or encumber his or 
her real property free of the surviving spouse's interest in 
case of intestacy, as provided in sections 18-101, 18-215a, 
18-201a, 18-210 to 18-212, 18-714 to 18-717, and 30-201, 
without joinder of the other spouse.” 
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Section 11 of the Act of August 31, 1957 (P.L. 85-244 §11) provides, 
"This Act shall become effective ninety days after its enactment.” It is 


plainly evident that the conveyance of the decedent wife's real property 
located in the District of Columbia to the Trustee occurred prior to the 


effective date of the Act and was not barred by it. In Vito v. Vito, 106 

U.S. App. D.C. 326, 272 F.2d 555, 557 (1959), the Act was held not to have 
retroactive application. Prior to the effective date of the Act of August 31, 
1957 a married woman had unlimited power to dispose of her property. 
Code, 1951, §30-201 provided: 


"Married women shall hold all their property, of every 
description, for their separate use as fully as if they were 
unmarried, and shall have power to dispose of the same by 
deed, mortgage, lease, will, gift, or otherwise, as fully as if 
they were unmarried: Provided, That no disposition of her 
real or personal property, or any portion thereof, by deed, 
mortgage, bill of sale, or other conveyance, shall be valid if 
made by a married woman under twenty-one years of age." 


That the decedent wife was fully competent to dispose of the real 
property she owned in the District of Columbia is unquestionable. 


The transferability of personal property in this jurisdiction has 
been held to be unencumbered by marital rights. In Holzbeierlein v. 
Holzbeierlein, 67 App. D.C. 219, 91 F.2d 250, 253 (1937), this Court said: 

"Moreover it has been held by the decided weight of 

authority that a husband has the absolute right to transfer 

his personal property during coverture without the consent 

of his wife. Wright v. Holmes, 100 Me. 508, 62 A. 507, 510, 

3 L.R.A. (NS.) 769, 4 Ann. Cas. 583. This rule obtains even 

where the transfer is made with the intent to defeat the claims 

of the wife. Poole v. Poole, 96 Kan. 84, 150 P. 592, Ann. Cas. 

1918 B, 929." 

But since the husband and wife were domiciled in Maryland, it 
remains to be seen whether the trust deed was a fraud upon the husband's 
marital rights insofar as the personalty owned by the decedent wife is 


concerned. 
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The marital rights of a surviving spouse have long been well estab- 
lished in Maryland. In Griffith v. Griffith's Ex'rs, 4H & Mc H. 101, 122- 
123 (1798), it was held that by the common law of England, as it existed 
at the time of the settlement of Maryland, a widow was entitled, upon the 
death of her husband, to one-third of his personal estate in opposition to 
his will and that this rule had been recognized by various Acts of the 
Maryland Assembly (1704, 1715, 1729). Thus, where a husband devised 
a part of his real estate to his widow, without expressing it to be in lieu of 
her interest in his personalty, and bequeathed all of his personalty to 
other persons, even though the widow did not renounce the will, it was 
held that she was entitled to one-third of his personal property, after pay- 
ment of his debts and funeral expenses. | 


While statutory amendments have altered the rule in Griffith making 


a renunciation necessary, and the Married Women's Acts have given sub- 
stantial property rights to married women, the foundation of marital rights 
in Maryland is laid down in this case. 


The existence of marital rights has not been held to be a bar to the 
disposition of personal property during the lifetime of either spouse. In 
Hays v. Henry, 1 Md. Ch. 337, 338-339 (1848), it was held: — 


"It has been conceded in this case, and certainly it could 
not be disputed, since the decisions in Griffith v. Griffith's 
Ex'rs, 4H & Mc H. 101; and Coomes v. Clements, 4H & J 
480, that it is not in the power of a husband in Maryland, by 
will to deprive his widow of that portion of his personal estate 
to which she is entitled by law; the amount of the share! depend- 
ing on the circumstances, being one-third or one-half, accord- 
ing to those circumstances. This has been settled and un- 
questionable law in this State, since the decisions of the cases 
referred to. 


"But, although the husband is not permitted to deprive his 
wife of her reasonable share of his personal estate by will, 
there can be no doubt of his power to dispose absolutely of this 
description of property during his life, independently of the 
concurrence, and exonerated from any claim of the wife, pro- 
vided the transaction is not merely colorable, and be unattended 
with circumstances indicative of fraud upon the rights of the 
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wife. If the disposition by the husband be bona fide, and no 
right is reserved to him, then, though made to defeat the 
claim of the wife, it will be good against her, because, as 
was observed in the argument, an act cannot be denounced 
as fraudulent which the law authorizes to be done.” 


In Rabbitt v. Gaither, 67 Md. 94, 104-105, 8 A. 748 (1887), the 
Court of Appeals of Maryland held: 


‘The fair conclusion from these authorities is, that a 
husband may alienate his personal property and his equitable 
interest in land, either by sale or gift without the concurrence 
or assent of his wife, and if the transfer be absolute and un- 
conditional, and without any reservation of interest in, or 
control over, the property to himself, and if possession be 
parted with or delivered in pursuance of the conveyance, it is 
valid even though his intent and purpose in making it, may 
have been to deprive his wife of her dower or thirds therein, 
provided there be no fraudulent participation on the part of 
the grantee or donee in such intent and purpose. In fact, this 
power of the husband over such property, has been so long 
recognized by the courts, and so often exercised, as to have 
become not only a well-established principle of law, but a 
settled rule of property upon which a large number of titles 
depend. But on the other hand, if the transfer be colorable 
merely, that is to say, if it be a mere device or contrivance 
by which the husband does not part with absolute dominion 
over the property during his life, but seeks thereby to defeat 
the claims of his widow at his death, the law pronounces it a 
fraud upon her rights and this fraud may be proved and estab- 
lished by his retention of possession during his life, by reser- 
vation of an interest to himself on the face of the conveyance, 
or by any outside agreement or arrangement between him and 
his grantee or donee, to the effect that he shall receive the 
benefit of, or have control over, the property, during his life, 
or by any other fraudulent participation on the part of the 
grantee or donee to aid him in his purpose of defeating the 
rights which the law gives to his widow upon his death." 


In Poole v. Poole, 129 Md. 387, 99 A. 551, 552-553 (1916), the 


Court of Appeals held that a husband may dispose of personalty during 


his lifetime by sale or gift, even though such transfer was made to defeat 
his wife's claims. In that case the court quoted with approval the holding 
in Brown v. Fidelity Trust Co., 126 Md. 184, 94 A. 523: 
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"To hold that either a husband or wife has a vested | 

interest in the other's personalty that the one is unable to 

divest in his or her lifetime would be disastrous in the | 

extreme to trade or commerce. Owing to commercial — 

necessities, personalty must be left free for exchange, and 

to be so someone must be vested with full power to sell and 

transfer it free from any latent or contingent claims." 

In Jowarski v. Wisniewski, 149 Md. 109, 131A. 40, 42-43 (1925), 
the Court of Appeals held that the fact that the wife held property asa 
part of her sole and separate estate during her lifetime did not bar her 
husband's rights to his statutory share of her personal property at her 
death. McCarthy v. McCarthy, 20 App. D.C. 195. Whether conveyances 
by the wife are a fraud upon the husband's marital rights must be decided, 


the Court said, on the principles laid down in Rabbitt v. Gaither, supra. 


In Whitehill v. Thiess, 161 Md. 657, 158 A. 347, 348 (1930), the 
Court of Appeals held that the husband was entitled to no share in his 
wife's separate estate. In that case property was deeded to the wife for 
life, the deed giving her power to lease, mortgage, deed or in any other 
wise encumber the property absolutely, but providing that at her death 
without the exercise of the aforesaid powers, the remainder was to pass 
to her children. The wife died without exercising any of the powers given 
her by the deed, and the husband attempted, without success, to assert 
his marital rights in the remainder. : 


In Sturgis v. Citizens National Bank, 152 Md. 654, 137 A. 378, 380- 
381 (1927), the wife attempted to defeat gifts of personalty by her husband. 


The Court there said: 


"The gift attacked is not one of real property in which the 
wife has dower rights, it is one of personalty; and a husband 
has an unqualified right under the law to make gifts of such 
property during his life. No interest of the wife can interfere 
with such a gift. Moreover, the husband is free to make the 
gift for the purpose of depriving the wife of any share in that 
property at his death; no right or interest of hers can interfere 
with the gift made for that purpose or with that motive, any 
more than a gift with any other purpose or motive.” 
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In that case the court held that for the gifts to be defeated, it would 
be necessary to show a fraudulent intent upon the part of the husband. 


Thus in Mushaw v. Mushaw, 183 Md. 511, 39 A.2d 465, 467-468, the 
Court of Appeals sustained a decision of the Circuit Court for Talbot 
County declaring certain bank accounts a part of the deceased husband's 
estate on the ground that the trusts were colorable and constituted a fraud 
upon the marital rights of the widow. In that case the court found that the 
husband wished his favorite children to take his estate, both from his will 
and the subsequent transfers, without regard to the claims of his wife. 
But under the trusts he created for the children, the children had no right 
to draw any part of the funds until after their father's death whereas he 
could at any time set aside the transaction in whole or in part. The Court 
said: 

"A husband has an undoubted right to transfer his 

personal property during his lifetime, with or without 

consideration, but where he does not part with dominion 

over the property transferred, the issue of good faith is 

immediately raised. * * *" 

Yet in Oles Envelope Corporation v. Oles, 193 Md. 79, 65 A.2d 899, 
903 (1949), the same Court held that a husband has the right to make a 
transfer of his property, either with or without consideration, even though 


he strips himself of all means of supporting his wife, and leaves her with- 


out the means of subsistence, provided that he does so in good faith and 


without intention of defrauding her of her just claims upor him and his 
estate. In that case the claim was the claim of a wronged wife who sought 
to annul a sale of her husband's stock. The principles that apply are 
however the same, and a fraudulent intent or colorable transaction is 
required to be shown before the transfer may be vacated. See Feigley v. 
Feigley, 7 Md. 537, 561-562 (1855), holding fraudulent intent to be the 
true test of the validity of the transaction. 


In Allender v. Allender, 199 Md. 541, 87 A.2da 608, 609-611 (1952), 
the decedent husband surrendered certificates for 369 shares of stock 
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owned by him in the Key Grain and Feed Company and caused four new 
certificates to be issued, retaining a joint interest in each with his four 
children. The court pointed out that in Mushaw, supra, the decision 
seemed to rest on the ground that the husband had almost completely 
stripped his widow of her share in her personal estate. In Allender, how- 
ever, the court commented that the test of degree did not commend itself 
as a legal criterion: "If the wife receives less than her legal share in 
the personal estate, it would seem to be quite immaterial that she is not 
wholly cut off, that she receives her dower rights in the real estate, or 
that she has resources of her own." The court said: : 


‘The doctrine of fraud on marital rights represents an 
effort to balance the social and practical desirability of | 
restricting the free alienation of personal property against 
the desire to protect the legal share of a spouse. It has; 
always been recognized that a husband, in the absence of 
statutory regulation like that in the case of dower, has an 
unqualified right to give away his personal property during 
his lifetime, even though the effect is to deprive the wife of 
her statutory share. But if the gift is not absolute and un- 
conditional and the donor retains dominion and control over 
the property during his lifetime, the courts have held the 
gift is colorable and may be set aside [Citing cases]." _ 


In Whittington v. Whittington, 205 Md. 1, 106 A.2d 72, 74-78, 49 
A.L.R.2d 513 (1954), the decedent husband created four joint bank accounts 
in his own name and the names of his sons. The bank books for the four 
accounts were identical, except for the sons’ names, and read: "In 
account with Luther E. Whittington, in trust and until withdrawal hereof 
for self and Luther E. Whittington, Jr., joint owners, subject to withdrawal 
by either the balance at death of either to belong to the survivor ." The 
evidence established that the decedent husband retained the four bank 
books in his possession until he died when they were found in his lock box 
or trunk. The widow sued to have the balances in these accounts declared 
to be assets of her late husband's estate. The evidence also established 
that the widow was not completely stripped of her marital rights in her 


deceased husband's property, though she received approximately forty 
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percent less than she would have received if the four savings account 
trusts had not been established. 


The Court of Appeals held, in part (106 A.2d 77): 


"In Maryland, the completeness of the transfer and the 
extent of control retained by the transferor, the motive of 
the transferor, participation by the transferee in the alleged 
fraud and the degree to which the surviving spouse is stripped 
of his or her interest in the estate of the decedent have all 
been considered material and no one test has been adopted to 
the exclusion of all other tests. * * *" 


In this case one of the tests considered was whether there was any 
fraud on the part of the donees, and the court, after finding no fraud, said 
(106 A. 2d 78): 

"No general and completely satisfactory rule to deter- 

mine the validity or invalidity of transfers alleged to be in 

fraud of marital rights has yet been evolved in this State. 

The test of degree has been recognized, and so have its 

shortcomings. It remains a very practical consideration 

among the facts and circumstances to be considered in con- 

nection with the completeness and genuineness of a transfer 

where the transferor, by naming himself as trustee and as 

a beneficiary, or by means of an agreement with his donees, 

has retained some control over the subject of the gift or 

trust under scrutiny.* * *" 

Mushaw, Allender and Whittington have all involved joint bank 
accounts or stock certificates and certainly the single criterion of degree 
of deprivation of marital rights cannot stand alone as the test by which 
fraud on marital rights are to be determined. Whittington makes this 
plain, and it is abundantly clear from the oft reiterated rule that a hus- 
band may divest himself of all of his property, even though to do so 
deprives his wife of her share in his personal estate. Hays v. Henry, 


supra; Rabbitt v. Gaither, supra; Poole v. Poole, supra; Sturgis v. 


Citizens National Bank, supra; Feigley v. Feigley, supra; Oles Envelope 
Corp. v. Oles, supra. This rule is recognized in Mushaw v. Mushaw, 


supra, where the test of degree is coupled with the test whether the 
transaction is bona fide. Whether a transfer in trust is bona fide, and 
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not colorable, determines its validity as a trust and not an unlawful 
testamentary disposition. See Scott on Trusts, supra; Rippon v. Mer- 


cantile Safe Deposit & T. Co. of Baltimore, supra . The same rule is 


applicable to determine whether or not a transfer in trust is a fraud 


upon the marital rights of a surviving spouse. 


Under the testamentary law of Maryland, Art. 93, §§ 135, 344, An. 
Code, 1951, the rights of the husband in his wife's estate attach only at 
her death, and the wife, like the husband, is left free to dispose of her 
personal property as she sees fit during her lifetime. Brown v. Fidelity 
Trust Co., 126 Md. 175, 94 A. 375. : 


Since the husband here had at best only an expectant interest in the 
property of his wife which became a part of her estate, and since the law 
does not restrict transfers of property by the wife during her lifetime, 
it would seem that the only sound test of the validity of a challenged 
transfer is whether it is real or illusory. Newman v. Dore, 275 N.Y. 371, 
9 N.E.2d 966, 112 A.L.R. 643, 647 (1937). Ina number of jurisdictions 
transfers in trust have been upheld, regardless of their purpose, where 
a husband retained the right to enjoy the income during his life, and even 
where the settlor has retained, also, a power of revocation. Newman v. 
Dore, supra, 112 A.L.R. 648. In Kerwin v. Donaghy, 317 Mass. 559, 59 
N.E.2d 299 (1945), the husband executed a trust agreement under which 
his daughter by a former wife was trustee. By the terms of the trust, 
the income was payable to the settlor for life, and the daughter was to be 
entitled to the property absolutely on his death. He reserved the right 
to alter, amend or revoke the agreement, in whole or in part, by giving 
written notice to her. The property covered by the agreement was sub- 
stantially all the property that he owned. His attorney had advised him 
that if he left the property by will to his daughter, his wife could waive 
the will. In his will, executed prior to the trust, he gave one fifth of his 
estate to his wife. After his death his widow filed a waiver of the will. 
The court held that she was not entitled to include the trust property in 
her distributive share of her husband's estate. | 
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In the case at bar, though the decedent wife retained a degree of 
control over the trust, through the reserved power to revoke in whole or 
in part, that alone would not render the trust a fraud on her husband's 


marital rights, unless the transfer were at the same time illusory. The 


test is whether the settlor retains full control of the property, though in 
form he has parted with it. Newman v. Dore, supra, 112 A.L.R. 648. 


Under the terms of the trust here involved the decedent wife parted 
with dominion over the corpus of the trust. While she reserved a power 
to revoke and retained the right to the income thereof, the trust property 
was vested in the trustee and the rights of the beneficiaries were vested 
at the time of transfer. It meets the required tests of validity and, as a 
matter of law, should be sustained. See Beirne v. Continental-Equity 
Title & T. Co., 307 Pa. 570, 161 A. 721 (1932). 


CONCLUSION 


For the foregoing reasons, petitioners urge that this petition for 
rehearing en banc be granted, that the decision remanding this cause for 
consideration of the alternative theories of relief be reconsidered en banc, 
and that an Order be entered affirming the judgment of the District Court. 
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